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IN THE COURT OF APPEALS
FOR THE STATE OF UTAH

DARYL GENE CAAUWE.
Defendant and Appellant.

)

vs.

]

DEBRA KAY CAAUWE,

])

Plaintiff and Appellee.

Case No. 92-6703705-CA

Priority No. 15

)

REPLY BRIEF OF
APPELLANT DARYL GENE CAAUWE

ARGUMENT
I.

FEDERAL LAW PRECLUDES A STATE COURT FROM
TREATING
VOLUNTARY
SEPARATION
INCENTIVE
PAYMENTS AS MARITAL PROPERTY SUBJECT TO
EQUITABLE DIVISION.

Plaintiff/appellee Debra Kay Caauwe C'Debra") cites Greene v. Greene, 751 P.2d 827
(Utah App. 1988) to support her argument that the Utah court may treat the voluntary
separation incentive ('"VSI") payments of defendant/appellant Daryl Gene Caauwe ("Daryl")
as marital property and. therefore, subject to equitable division. In Greene, the court held that
military benefits which accrued in whole or in part during marriage constitute marital property
rather than alimony, and therefore did not terminate on the wife's remarriage. Citing Bailev v.
Bailey. 745 P.2d 830. 831-32 (Utah App. 1987), the court stated that whether the retirement
benefits were subject to distribution did not turn on present use or control, but on whether a
right to the benefit or assets has accrued in whole or in part during the marriage.
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The issue in this case is a different one-the characterization of the VSI payments. In
Mansell v. ManselL 490 U.S. 581 (1989). the court held that state courts are required to apply
federal law in determining the character of military benefits.

In characterizing the VSI

payments, the Utah court must therefore look to federal law.
Debra points to the House conference report discussing the purpose of the legislation
that implemented VSI payments. The report states "that the Department of Defense does not
intend to offer the voluntary separation incentives provided in this section to the 15- to 20year segment of the force, so an early retirement option may be a viable alternative/' H.R.
CONF.REP.NO. 102-311. 102dCong., 1st Sess. (1991), reprinted in 1991 U.S.C.C.A.N. 1113.
Debra claims that this report shows Congress' intent not to provide a voluntary separation
incentive to the fifteen to twenty year segment, but instead to offer those persons an early
retirement option in the alternative. Under Debra's reasoning, Daryl's VSI payments therefore
would be equivalent to retirement benefits.
This is a misreading of the report. Since the Department of Defense did not intend to
offer the VSI payments to the fifteen to twenty year segment, it must have intended at that
time to offer this group an early retirement option. But this is not what eventually happened.
The voluntary separation incentives were offered to the fifteen to twenty year group. The
Department of Defense's actions apparently represent a change in what was originally
intended. The Senate conferees also appear to have been interested in developing a separate
early retirement plan for this group, yet this was never accomplished. H.R. CONF. REP. No.
102-311. 102d Cong., 1st Sess. (1991). reprinted in 1991 U.S.C.C.A.N. 1113. The fifteen to
twenty year segment ended up receiving the voluntary separation incentives and not an early
retirement option. In addition, the House conference report never equates VSI payments with
early retirement. It intended the two be considered separate programs, as indicated by the fact
that an early retirement option was going to be considered in the alternative to VSI pay.

i

Voluntary separation incentives were not considered by Congress to be early retirement. They
are separate from the military retirement plan.
The voluntary separation agreement itself is the best indication of the intent. (Item 7.
Appendix to Appellee's Brief.) The Air Force specifies all of the requirements of receiving
VSI pay in the voluntary separation agreement which was signed by Daryl. A number of
these requirements differentiate voluntary separation from retirement or retainer benefits.
These aspects of VSI payments are also found in 10 U.S.C. § 1175 and are as follows:
(a)

Cost of Living: There is no cost of living adjustment for VSI payments.

10 U.S.C. § 1175. Retirement benefits, on the other hand, do allow for a cost of living
adjustment. The adjustment is to be based on the consumer price index. 10 U.S.C.
§ 1401(a).
(b)

Ready Reserves: A person receiving voluntary separation must serve in

the Ready Reserves. If that person should ever separate from the Reserves, he would
forfeit any VSI payments made to him during that period. 10 U.S.C. § 1175(d)(1).
With retirement benefits, no further service is required.

10 U.S.C. §§ 1251, 1263,

1293, 1305.
(c)

Return to Active Duty:

If a person receiving voluntary separation

should ever return to active duty, he would forfeit his pay during that period of active
duty. 10 U.S.C. § 1175(e)(2). A person receiving retirement pay who returns to active
duty does not forfeit his pay. 10 U.S.C. § 1402.
(d)

Deduction:

If a person receiving voluntary separation should later

become eligible for retirement benefits, a deduction is taken from his VSI pay. 10
U.S.C. § 1175(e)(3).

If a person receives retirement benefits, there is no later

deduction from his payments. 10 U.S.C. § 1175(f).
(e)

Transferability: A person's right to the VSI pay is nontransferable. The

right to retirement benefits is transferable. 10 U.S.C. § 1408(c)(1).
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These differences indicate that voluntary separation is more similar to involuntary
reparation pay as described in 10 U.S.C. $1174 than to retirement benefits. In addition, a
person eligible for VSI pay will qualify for all the same benefits as a person receiving
involuntary separation pay. 10 U.S.C. § 1175(j). All of these elements of VSI pay distinguish
it from retirement benefits.
Debra also claims that the intent of Congress in enacting the legislation concerning
VSI is immaterial because Daryl agreed not to defeat her right to 50% of his retirement
benefit. However. Daryl did not defeat her rights. VSI pay is not a retirement benefit. In fact,
it is nontransferable. 10 U.S.C. § 1175(f). Debra has no legal right to the VSI payments.
VSI payments are similar to disability benefits. When a person receives disability pay
in lieu of retirement those payments are considered separate property of the person receiving
them. In In Re Marriage of Lawson, 256 Cal. Rptr. 283. 286 (Cal. App. 1 Dist. 1989), the
California court analogized severance pay to disability pay and found that disability and
severance payments were not payments for past services rendered, but present compensation
for loss of future earnings. In Lawson, the company for which a divorced husband worked
merged with another corporation which led to a reduction in the work force. In implementing
this reduction, the company offered a severance plan to the husband. The California court
held that this severance pay was not early retirement, but rather it was payment for loss of
future earnings.

Id. at 286.

The court also analogized such severance pay to military

involuntary separation pay. Id. at 287. Citing In re Marriage of Kuzmiak, 222 Cal. Rptr. 644,
646 (Cal. App. 2 Dist. 1986), the court said that the purpose of such separation pay was to
ease the adjustment back into civilian life. Lawson, 256 Cal. Rptr. at 287.
VSI pay works in the same fashion. It is not compensation for past services. It is
compensation for loss of future earnings. The military even added provisions to the voluntary
separation agreement providing for situations where the person becomes a member of the
military again and thereby becomes eligible for retirement pay. 10 U.S.C. § 1175(e). These
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provisions were included with the realization that once voluntary separation occurred the
person would go forward with a new career, not intending to "retire/*
Debra argues that if Daryl had remained in the military for three more months, his
years of service would have totaled eighteen, and he would no longer have been potentially
subject to involuntary separation. At that point, Daryl would only have to serve out the
remainder of his enlistment period. (Tr. at 26.) This argument is premised on speculation.
There was no guarantee that Daryl would not have been involuntarily discharged during that
three month period. Even had he made it to the eighteen year mark, he arguably still would be
eligible for VSI payments for another two years.
Debra cites Leatherman v. Leatherman, 833 P.2d 105 (Idaho 1992) for the proposition
that the court should look to the source of the benefit to determine if VSI pay is a divisible
military service benefit. In Leatherman, the issue was whether a portion of the husband's civil
service annuity attributable to his years of military service during the marriage was a divisible
military service benefit. An Idaho statute specifically allowed modification of decrees to
divide military retirement benefits.

The husband had surrendered his military retirement

eligibility to qualify for civil service disability.

The husband's combined years of total

credible service with the military and the U.S. Postal Service were used in determining that
fourteen years and five months of that period were served in the military during the marriage
of the parties. Based on that calculation, the court held that the wife was entitled to 38% of
the husband's disability as community property.

In the present case, the source of VSI

payments is post-divorce. It is payment for loss of income for future services. These services
would have been rendered after the parties were divorced. See Lawson, 256 Cal. Rptr. at 286.
Debra cannot claim an interest in something which accrued after the parties were divorced.
The trial court found VSI pay to be similar to retirement pay and therefore subject to
equitable division.

(Findings and Order, ^ 7, 8, 9.)

However, VSI is more similar to

disability. In In re Marriage o/Costo. 203 Cal. Rptr. 85 (1984), the California court held that
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disability pay was not equal to retirement pay. The court stated that federal law excludes from
division the amounts a retiree \\ai\es in order to receive compensation for disability. Id. at 88.
89. In line with this holding, the Colorado court ruled in In re Marriage ot Franz, 831 P.2d
917 (Colo. App. 1992), that a state court may treat a veteran's disposable retired or retainer
pay as marital property, but is precluded from dividing a veteran's disability pay as marital
property. Id. at 918. Likewise. VSI pay is not divisible since it is compensation for the loss
of income for future services.
In finding VSI payments to be subject to equitable division, the trial court erred.

II.

THE TRIAL COURT DID NOT HAVE SUBJECT MATTER
JURISDICTION TO MODIFY A SOUTH CAROLINA DECREE
OF DIVORCE.

The parties' South Carolina decree of divorce was twice modified in Utah, but the trial
court in its proceedings never recited a basis for its jurisdiction. In addition, the decree was
never "domesticated" as required by UTAH CODE ANN. § 78-22a-l-8. A certified copy of
foreign judgment must first be filed in the state before the state will recognize and enforce it.
Holm v. Smilowitz, 840 P.2d 157, 163 (Utah App. 1992). Therefore, the trial court had no
authority to modify the divorce.
Further, the court awarded Debra 50% of something that did not exist at the time of the
divorce. In Tomlinson v. Tomlinson, 729 P.2d 1363 (Nev. 1986). the court held that the trial
court could not divide what was not mentioned in the previous divorce decree. At no time did
the South Carolina decree of divorce mention VSI payments. Such payments did not exist at
the time of the divorce.
Debra asserts that the trial court had jurisdiction to divide the VSI pay because Daryl
had waived jurisdiction when he signed the earlier stipulation regarding modification of the
divorce decree. She cites Maxwell v Maxwell, 796 P.2d 403 (Utah App. 1990). in support of
the argument that when a stipulation is signed, jurisdiction is waived. She argues that when
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Daryl signed the stipulations relating to the two modifications of the decree of divorce, he
waived his objections to jurisdiction and is estopped from raising the issue now. However, the
Utah courts have clearly stated that the right to contest subject matter jurisdiction is never
waived. UTAH R. ClV. P. 12(h). Barnard v. Wassermann. 855 P.2d 243 (Utah 1993); Olson
v. Salt Lake City Sck Dist. 724 P.2d 960, 964 (Utah 1986); Utah Dep't of Bus. Reg. v. Public
Service Comm'n of Utah, 602 P.2d 696, 699 (Utah 1979); Glasmann v. Second Dist. O.. 12
P.2d 361, 363 (1932).

III.

THE TRIAL COURT'S FINDING THAT DARYL HAS THE
ABILITY TO PAY DEBRA'S ATTORNEY'S FEES IS NOT
SUPPORTED BY THE EVIDENCE.

In determining whether to awarded attorney's fees, a trial court must make findings as
to need, ability to pay, and reasonableness of the fees. Crouse v. Crouse, 817 P.2d 836, 840
(Utah App. 1991); Muir v. Muir. 841 P.2d 736, 741 (Utah App. 1992). To determine whether
Daryl has the ability to pay Debra's attorney's fees, the trial court should have made findings
regarding his income and his expenses. It is reversible error if the court fails to make such
findings. Throckmorton v. Throckmorton, 767 P.2d 121, 125 (Utah App. 1988). In this case,
the trial court made no findings regarding Daryl's expenses. Thus, the court erred in awarding
attorney's fees to Debra.

IV.

DEBRA SHOULD NOT BE AWARDED ATTORNEY'S FEES ON
APPEAL.

Debra cites Rappleye v. Rappleye, 855 P.2d 260 (Utah App. 1993). and Bell v. Bell,
810 P.2d 489, 494 (Utah App. 1991), for the proposition that when an award of attorney's fees
at the trial level was appropriate, attorney's fees should also be awarded to that party on appeal
if she prevails. However, since the trial court should not have awarded attorney's fees, it is not
appropriate to award attorney's fees on appeal.
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CONCLUSION
Federal law precludes state courts from treating VSI payments as divisible on divorce.
VSI payments should be treated in the same manner as other forms of severance and disability
payments, rather than retirement, and should be considered separate property of the receiving
party.
Further, the trial court lacked jurisdiction to modify the decree to divide the VSI
payments.

The parties' consent to earlier modifications does not confer subject matter

jurisdiction upon the court.
The trial court erred in awarding attorney's fees to Debra and the Court of Appeals
should not award additional attorney's fees.
Daryl respectfully requests that the Court of Appeals reverse the decision of the trial
court which awarded 50% of Daryl's VSI pay and attorney's fees to Debra.
DATED this o*0 day of January. 1994.
KRUSE, LANDA & MAYCOCK, L.L.C.
Eighth Floor, Bank One Tower
50 West Broadway
Salt Lake City, Utah 84101-2034

—

ELLENMSCOCK
Attorneys for Defendant'Appellant
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(ERTIFICATE OF SERVICE
I hereby certify that I mailed two true and correct copies of the h.regoing REPLY
BRIEF OF APPELLANT DARYL GENE CAAUWE to the following, postage prepaid.
this

dav of January. 1994:
Robert L. Neeley. Esq.
2485 Grant Avenue. Suite 200
Osden. UT 84401
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lOU.S.C. § 1174
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10 U.S.C. § 1251

3.

U.S.C. § 1263

4.

10 U.S.C. § 1293

5.

10 U.S.C. § 1305
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10 U.S.C. § 1401(a)
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10 U.S.C. § 1402

8.

10 U.S.C. § 1408(c)(1)

9.

UTAH CODE ANN

§ 78-22a-1 -8

Tabl

10 § 1174

ARMED FORCES
j 1169. Regular enlisted members: limitations on discharge
NOTES OF DECISIONS
6a

25

the importance of separation codes.
U.S., 1985, 8 a c t 234.
2a

da
Arnrjr sergeant was not entitled to notice or s
hearing prior to his discharge by the Secretary of
tneAnny for the convenience of die Government
Jones v. US* 1985, J CLCL 673.
sew Asnasnainnivv anonrsiv
Statute which prohibits premature discharge of
enlisted member of armed forces, except at preby Secretary, authorixtd regulations govrds and procedures for administnv
^ discharge^ Congress was aware of admintstramechanism; and military's special
t justified grant of wide latitude in fashioning
MThanismi. Oay Veterans Asa'n,
Inc. v. Secretary of Defense, D.D.C1987, 668
ESuppv 11, afflrmed 850 F.2d 764, 271 U S A p p .
JXC71,
1.

Early <

Three elements- which must be satisfied to accomplish an early discharge are the delivery of a
valid discharge certificate, a final accounting of
pay, and completion of the clearing process required under appropriate service regulations to
separate service member from the military service*
U S . v. King, CMA 1989, 27 MJ. 327.
10. Type or character of discharge
Prospect of a general discharge under honorable
conditions waa not an injury of sufficient magnitude to airman to warrant a preliminary injunction to enjoin his air force discharge proceeding.
Chilcott v. Orr, CXAJ*H.1984, 747 F.2d 29.
16.

Hearing

Due process required a hearing in connection
wkh discharge ci Army enlisted man for alcohol
abuse, notwithstanding that DD-214 discharge
certificate listed discharge as "Honorable," as the
coded designation "JPB," which stands for personal abuse of alcohol and other drugs,,stigmatized serviceman in eyes of society, specially in
eyes of prospective employers, notwithstanding
contention that code was essentially private information known*only within the Department of
Defense, ss the important segments of society, i.e.,
prospective employers, do know and understand

Casey v.

Weight and snffidency of <

AihiiliiitU'alite discharge of tor force service*
man was not void on the ground that it was based
on defective evaluation, where the report was
subsequently removed from the serviceman's file,
there was no evidence that the defective evaluation formed any significant baskvfor the discharge,
and serviceman waived any defect by accepting
honorable discharge m exchange for hearing on
discharge recommendations
Jamison v. U&,
1984, 5 a c t 747, affirmed 765 F.2d 159.
22.

Injunction

Congress, in allowing servicemen to be discharged upon such terms §z the Secretary concerned should prescribe,- clearly indicated that
military discharge proceedings should be enjoined
only in exceptional circumstances. Chilcott v.
Orr, CA.N.R1984, 747 F.2d 29.
24^ Scone of review
Factual basis existed for decision that serviceman's disenroUment from Air Force Reserve Officers Training Corps program was anticipatory
breach, there was no indication of significant
breach of air force rules, serviceman was warned
and notified of his call to active duty, judicial
decision could be of considerable import to military's ability to make personnel assignments and
engage in, and provide for, recruitment and training of officers, and considerable amount of military expertise and discretion waa involved in Air
Force decision to call serviceman to active duty;
thus, serviceman's challenge to order requiring
him to report to active duty waa not within scope
of judicial review. Moreno- v. Commander,
McChord Air Force Base, Tacoma, Washington,
D.GAnz.1983, 567 F.Supp. 1437.
25. HofnosexmalHy as grounds for discharge
Plaintiffs admission on at least six occasions
that he was "gay" or a homosexual was sufficient
for his commanding officer to conclude that plaintiff was homosexual before enlisting, as required
to support discharge for procuring entry by misrepresenting that he was not homosexual, despite
plaintiffs contention that his sexual identity did
not crystalize until after enlistment when he realized that he was homosexual. Rich v. Secretary
of the Army, CA.Colo.1984, 735 F.2d 1220.

§ 1174. Separation pay upon involuntary discharge or release from active duty
(a) Regular officers.—<1) A regular officer who is discharged under chapter 36
of this title (except under section 630(1XA) or 643 of such chapter) or under section
580 or 6383 of this title and who has completed five or more, but less than twenty,
years of advice service immediately before that discharge is entitled to separation
pay computed under subsection (dXl).
(2) A regular commissioned officer of the Army, Navy, Air Force, or Marine
Corps who is discharged under section 630(1XA), 643, or 1186 of this title, and a
regular warrant officer of the Army, Navy, Air Force, or Marine Corps who is
separated under section 1165 or 1166 of this title, who has completed six or more,
but less than twenty, years of active service immediately before that discharge or

10 § 1174

ARMED FORCES

separation is entitled to separation pay computed under subsection (dXl) or (dX2), as
determined by the Secretary of the military department concerned, unless the
Secretary concerned determines that the conditions under which the officer is
discharged or separated do not warrant payment of such pay.
(b) Regular enlisted members^—<1) A regular enlisted member of an armed force
who is discharged involuntarily or as the result of the denial of the reenlistment of
the member and who has completed six or more, but less than 20, years of active
service immediately before that discharge is entitled to separation pay computed
under subsection (d) unless the Secretary concerned determines that the conditions
under which the member is discharged do not warrant payment of such pay.
(2) Separation pay of an enlisted member shall be computed under paragraph (1)
of subsection (d), except that such pay shall be computed under paragraph (2) pf
such subsection in the case of a member who is discharged under criteria prescribed
by the Secretary of Defense.
(c) Other members*—<1) Except as provided in paragraphs (2) and (3), a member
of an armed force other than a regular member who is discharged or released from
active duty and who has completed six or more, but fewer than 20, years of active
service immediately .before that discharge or release is entitled to separation pay
computed under subsection (dXl) or (dX2), as determined by the Secretary concerned,
if—
(A) the member's discharge or release from active duty is involuntary; or
(B) the member was not accepted for an additional tour of active duty for
which he volunteered.*
(2) If the Secretary concerned determines that the conditions under which a
member described in paragraph (1) is discharged or separated do not warrant
separation pay under this section, that member is not entitled to that pay.
(3) A member described in paragraph (1) who was not on the active-duty list when
discharged or separated is not entitled to separation pay under this section unless
such member had completed at least six years of continuous active duty immediately
before such discharge or release. For purposes of this paragraph, a period of active
duty is continuous if it is not interrupted by a break in service of more than 80 days.
(d) Amount of separation pay.—The amount of separation pay which may be
paid to a member under this section is—
(1) 10 percent of the product of (A) his years of active service, and (B) 12
times the monthly basic pay to which he was entitled at the time of his discharge
or release from active duty or
(2) one-half of the amount computed under clause (1).
(e) Requirement for service in ready reserve; exceptions to eligibility.—OKA)
As a condition of receiving separation pay under this section, a person otherwise
eligible for that pay shall be required to enter into a written agreement with the
Secretary concerned to serve in the Ready Reserve of a reserve component for a
period of not less than three years following the person's discharge or release from
active duty. If the person has a service obligation under section 651 of this title or
under any other provision of law that is not completed at the time the person is
discharged or released from active duty, the three-year obligation under this subsection shall begin on the day after the date on which the person completes the person's
obligation under such section or other provision of law.
(B) Each person who enters into an agreement referred to in subparagraph (A)
who is not already a Reserve of an armed force and who is qualified shall, upon such
person's discharge or release from active duty, be enlisted or appointed, as appropriate, as a Reserve and be transferred to a reserve component
(2) A member who is discharged or released from active duty is not eligible for
separation pay under this section if the member—
(A) is discharged or released from active duty at his request;
(B) is discharged or released from active duty during an initial term of
enlistment or an initial period of obligated service;
(C) is released from active duty for training; or
(D) upon discharge or release from active duty, is immediately eligible for
retired or retainer pay based on his military service.
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(f) Counting fractional years of service.—In determining a member's years of
active service for the purpose of computing separation pay under this section, each
fiill month of service that is in addition to the number of full years of service
'creditable to the member is counted as one-twelfth of a year and any remaining
fractional part of a month is disregarded
(g> Coordination with other separation or severance pay benefit*.—A period for
which a member has previously received separation pay under iJiis section or
leterance pay or readjustment pay under any other provision ofrTaw based on
service in the armed forces may not be included in determining the years of service
jfrat may be counted in computing the separation pay of the member,under this
section.
(It) Coordination with retired or retainer pay and disability compensation^-<1)
4; member who has received separation pay under this section, or separation pay,
severance pay, or readjustment pay under any other provision of law, based on
service in the armed forces, and who later qualifies for retired or retainer pay under
this title or title 14 shall have deducted from each payment of inch retired or
retainer pay so much of such pay as is based on the service for whkkhe received
s^Muration pay under this section or separation pay, severance pay, or readjustment
pay under any other provision of law until the total amount deducted is equal to the
total amount of separation pay, severance pay, and readjustment pay received
(2) A member who has received separation pay under tins secfcorvor. severance
pay or readjustment'pay under any other provision of law,.based oa service in the
armed forces shall not be deprived, by reason of his receipt of such separation pay,
severance pay, or readjustment pay, of any disability compensation to which he is
entitled under the laws administered by the Department of Veterans Affairs, but
there shall be deducted from that disability compensation an amount equal to the
total amount of separation pay, severance pay, and readjustment pay received
Notwithstanding the preceding sentence, no deduction may be made from disability
compensation for the amount of any separation pay, severance pay, or readjustment
pay received because of an earlier discharge or release from a period of active duty
if the disability which is the basis for that disability compensation was incurred or
aggravated during a later period of active duty.
(i) Regulations; crediting of other commissioned service,—(1) The Secretary of
Defense shall prescribe regulations, which shall be uniform for the Army, Navy, Air
Force, and Marine Corps, for the administration of this section.
(2) Active commissioned service in the National Oceanic and Atmospheric Admin*
istration or the Public Health Service shall be credited as active service in the armed
forces for the purposes of this section.
(As amended Pub. L. 98-94, Title IX, }§ 911(a), (b), 923(b), Title X, 8 1007(c)(2), Sept 24,1983,97
Stat 639, 640, 643, 662; Pub.L. 98-498, Title III, § 320(aX2), Oct 19,1984, 98 Stat 2308; PubX.
101-189, Div. A, Tide XVI, § 1621(aXD, Nov. 29, 1989, 103 Stat 1602; PubJL 101-M0, Div. A,
Title V, § 501(aMd), (g), (h), Nov. 5, 1990,104 Stat 154&-1551; Pub.L. 102-190, Div. A, Title XI,
} 1131(6), Dec 5, 1991, 105 Stat 1506.)
HISTORICAL AND STATUTORY NOTES
1991 Amendments
Pub.L. 101-510, S 501(bXD, tubttituted "who
has completed six or more, but ten than twenty,
Subsec (aXl). Pub.L. 102-190 substituted
yean" for "who has completed five or more, but
"section 580" for "section 564".
less than twenty, years".
1990 Amendment
Subsec (b). Pub.L. 101-510, ( 501 (aX3), addSubsec (a). Pub.L. 101-510, § 501(aXl), subed subsec. (b). Former subsec (b) redesignated
stituted "(a) Regular officers.—" for "(a)".
(aX2).
Subsec. (aXl). Pub.L. 101-510, § 501(aXl),
Subsec (c). Pub.L. 101-510, } 501(hXD. subredesignated former subsec. (a) as par. (1).
stituted "(c) Other members.—- for "(c)".
Pub.L. 101-510, § 501(gX0, substituted "or
Subsec (cXl). Pub.L. 101-510, § 501(bXD,
under section 564 or 6383 of thistitle"for •'under substituted "who has completed six or more, but
fewer than 20, years" for "who has completed five
section 564 or 6383 of this title, or under section
or more, but fewer than 20, years'*.
603 or 604 of the Defense Officer Personnel Management Act" and "before that discharge is entiPub.L. 101-510, S 501(gX2), struck out "after
tled" for "before that discharge or release is entiSeptember 14, 1981," following "other than a
tled".
regular member who".
Subsec (aX2). Pub.L. 101-510, § 501(aX2),
Subsec (cX3). PubX. 101-510, § 501(bX2),
redesignated former subsec. (b) as (aX2).
substituted "at least six years of continuous active
00
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duty" for "at least five yean of continuous active
duty".
Subsec (d). PubX. 101-510, } 301(h)(2), tab*
stitutea "(d) Amount of separation pay.—** for
Subsec
00(1). PubX.
101-510,
{ 501(cXlXAX deleted provisions Uniting the
amount of teparation pay to the letter of $30,000
or. the "amount computed pursuant to par. (1).
Subsec
(dX2). PubX.
101-510,
} 301(cXlXBX deleted provisiont mmtinf the
amount computed pursuant to par. (2) to a maximum of;$13»00Qw
Subsec (e) PubX. 1 0 l - 5 i a S 301(d), substituted provisions which require, as a condition of
receiving separation pay under this section, that
an otherwise ehpbk person shall enter into a
written agreement with the Secretary to serve for
a three year period in the Ready Reserve, such
three year period to commence the day following
the ««^jietk» rf any ether tcrvk« o b a g i ^ of
such person, and that each person who enten into
such agreement who h not already a Reserve shall
be enlisted or appointed at such, along with provisions which void eligibility for any member who it
discharged or released from active duty for separation pay under this section if the member, is
discharged at his request, during an initial term of
enlistment, released from active duty for training,
or upon discharge or release is immediately eligible for retired or retainer pay, for provisions
which voided eligibility for a member who is
discharged or released from active duty at hit
request, for training, or upon discharge or release
from active duty, it immediately eligible for separation pay under this section.
Subsec (0« Pub,X 101-510, 5 501(hX3), substituted "(0 Counting fractional yean of service,—* for •(()-.
Subsec (g). Pub.X 101-510, § 501(cX2XA),
redesignated subaec (gXl) as (g).
PubX. 101-510, 5 501(hX4), substituted "(g)
Coordination with other separation or severance
pay benefits.—" for "(g)",
Subsec
(gXl). PubX
101-510,
§ 501(cX2XAX redesignated subsec (gXl) as (g).
Subsec
(g)(2). Pub.L.
101-510,
S 501(cX2XBX struck out par. (2), which limited
the total amount that a member could receive in
separation pay under this section and severance
pay and readjustment pay under any other provision of law based on service in the armed forces to
$30,000.
Subsec (h). P u c X 101-510, § 50100(5), substituted "(h) Coordination with retired or retainer
pay and disability compensation.—" for "(h)".
Subsec (i). Pub.L. 101-510, § 501(hX6), substituted "(9 Regulations; crediting of other commissioned service.—" for "(i)".
tm

Amendment

Subsec (hX2). PubX. 101-189, } 1621(aXD,
substituted ''Department of Veterans Affairs" for
"Veterans' Administration" wherever appearing.
1984 Ammdmmt
Subsec (hXl). PubX 98-498 substituted "separation pay, severance pay," for "severance pay"
titer 'this section or" in two places.
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Subsec (cXl). Pub. X 98-94, { 911(a), designated existing provisions of subsec (c) 4» par. (1)
and existmg pars. (1) and (2) as pars. (A) and (B),
respectively, and in the provisiont preceding redesignated par. (A) substituted "Except as provided m paragraphs (2) and (3), a member" for MA
member" and "fewer than 20, years of active
service immediately before that discharge or release is entitled to teparation pay" for "less than
twenty, years of active service immediately before
that discharge or release is entitled, unless the
Secretary concerned determines that the conchtibat under which the member it discharged or
separated do not warrant such pay, to teparation
pay".
Subsec (c)(2), (3). Pub, X 98-94, { 911(s),
added pars. (2) and (3).
Subsec (Q. Pub, X 98-94, { 923(b) substituted "In determining a member's years of active
service for the purpose of computing teparation
pay under this section, each full month of service
that iM in addition to the number of full years of
service creditable to the member it counted as
one-twelfth of a year and any remaining fractional
part of a month is disregarded" for "In determining a member's years of active service for the
purpose of computing separation pay under this
section, a part of a year that is six months or more
it counted at a whole year and a part of a year
that it lest than six months is disregarded".
Subsec (gX2). Pub. X 98-94, { 911(b) added
", other than section 1212 of this title," after "any
other provision of law".
Subaec (iXD. Pub. X 98-94, } 1007(cX2XA),
redesignated the existing provisions of subsec (i)
as par. (1).
Subsec 0X2). Pub. X 98-94, § 1007(cX2)(B),
added par. (2).
Effective Date of 1991 Ameadments
Amendment by PubX. 102-190 effective Feb.
1, 1992, see section 1132 of PubX 102-190, set
out as a note under section 521 of this title.
Effective Date of 1990 AnMariment
Section 501(e) of PubX
that:

101-510, provided

"(1) Except as provided in paragraph (2), subsection (b) of section 1174 of title 10, United
States Code [subsec (b) of this section] as added
by subsection (a), and the amendments made by
subsections (b), (c), and (d) [amending subsecs.
(aX2), (cXD, (3), (dXD. (2), (e) and (g) of this
section] shall apply with respect to a member of
the Armed Forces who is discharged, or released
from active duty, after the date of the enactment
of this Act [Nov. 5, 1990].
"(2) The amendments made by subsection (b)
[amending subsecs. (aX2), (cXl), (3) of this section] shall not apply in the case of a member
(other than a regular enlisted member) of the
Armed Forces who (A) is serving on active duty
on the date of the enactment of this Act [Nov. 5,
1990], (B) is discharged, or released from active
duty, after that date; and (C) on that date has five
or more, but less than six, years of active service
in the Armed Forces."
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Eflsctrtt Date of 1963 ASMBBWII
Section 911(c) of Pub. L. 98-94 provided that:
• ^ amendments inac> by this sectK»[a^^
this tectioo] than take effect on October. 1, 1983."
Section 923(g) of PubX. 98-94 provided that
M
The amendments made by this section [amending
thsLSection and sections 1401, 1402, 1402a, 3991,
3992, 6151, 6328. 633a 6404, 8991, and 8992 of
tnkV title, sectioo 423 of Title 14, Coast Guard,
section 853o of Title 33, Navigable Waters, and
section 212 of Title 42, The Public Health and
Wemue] shall apply with respect to (1) the compotation of retired or retainer pay of any individosi who becomes entitled to that pay after Septemtier 9a 1983; and (2) the recomputation of retired

pay under section 1402, 1402a, 3992, or 8992 of
Title 10, United States Code [tectioo* 1402,
1402a, 3992, or 8992 of thktitkj, of any indrndual who after September 3a 1983, become* entitled
to ncom
^
"** ™ ^
« * • " * section."
¥

• *

• -•»•••

-

W W

*

LegMtaove History
For legislative history and purpose of Pub. L.
98-94, see 1983 U. S. Code Cong, and Adm.
News, p. 1081. See, also,' Pub!* 9S-498, 1984
UACode Cong, and Adm.NewSr p. 2296; Pub,L.
101-189, 1989 U.S.Code Cong, and Adm. News,
p. 838; Pub,L. 10U-51Q, 1990' U.S.Gode Cong,
and Adm-News, p. 2931; PubX. 102-190, 1991
U&Code Cong, and AamNews, p. 9ir.

NOTES OF DECISIONS
!• nyoneVfr property Interest
U.S.GA. } 1174(hXl) compels reimbursement of
. . .
separation pay from the service membei'• retire*
mmwmm .
JMlk whose husband received separation pay as
benefits and hence purposes of i
a severance benefit upon involuntary discharge mat p*y~u>ttmwen&mmbc?*T9e*rrufacMum
from military under 10 U.S.GA. } 1174 had pre*- ufe have not been fulfilled. Kunmak v. Km>
-property interest in> husband'* miakv 1986V 222 CaIRptr.-644,a76 GA.3d 1152,
1 longevity pension including the sepa- review denied, certiorari demed 107 SCt 276,479
raooa pay after husband reenlisted,. since 10 U.& 885, 93 L,Ed.2d 252..

J 1174a. Special separation benefits programs
<aX Requirement for programs^—The Secretary of each military department shall
carry out a special separation benefits program under this section. Air eligible
member of the armed forces may request separation under the program. The
request shall be subject to the approval of the Secretary.
(b) Benefit**—Upon the approval of the request of an eligible member, the
member shall—
(1) be released from active duty or full-time National Guard duty or discharged, as the case may be; and
(2) be entitled to—
(A) separation pay equal to 15 percent of the product of (i) the member's
years of active service, and (ii) 12 times the monthly basic pay to which the
member is entitled at the time of his discharge or release from active duty;
and
(B) the same benefits and services as are provided under chapter 68 of
this title, sections 404 and 406 of title 37, and section 503(c) of the National
Defense Authorization Act for Fiscal Year 1991 (104 Stat. 1558; 37 U.S.C.
406 note) for members of the armed forces who are involuntarily separated
within the meaning of section 1141 of this title.
(c) Eligibility^—-Subject to subsections (d) and (e), a member of an armed force is
eligible for voluntary separation under a program established for that armed force
pursuant to this section if the member—
XI) has not been approved for payment of a voluntary separation incentive
under section 1175 of this title;
(2) has served on active duty or full-time National Guard duty or any
combination of active duty and full-time National Guard duty for more than 6
years before December 5, 1991;
(3) has served on active duty or full-time National Guard duty or any
combination of active duty and full-time National Guard duty for not more than
20 years;
(4) has served at least 5 years of continuous active duty or full-time National
Guard duty or any combination of active duty and full-time National Guard duty
immediately preceding the date of the member's separation from active duty;
And.
(5) meets such other requirements as the Secretary may prescribe, which may
include requirements relating to—
(A) years of service;
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(B) skill or rating;
(C) grade or rank; and
(D) remaining period of obligated service.
[(6) Redesignated (5)]
(d) Program applicability.—The Secretary of a military department may provide
for the program under this section to apply to any of the following members:
(1) A regular officer or warrant officer of an armed force.
(2) AA regular enlisted member of an armed force.
(SX A member of an armed force other than a regular member.
(e) Applicability subject to needs of the service-—(1) Subject to paragraphs (2)
and (3), the Secretary concerned may limit the applicability of a program under this
section to any category of personnel defined by the Secretary in order to meet a need
of~ the armed iorce under the Secretary's jurisdiction to reduce the number of
members in certain grades, the number of members who have completed a certain
number of years of active service, or the number of members who possess certain
mffitarv skflkr or are serving in designated competitive categories.
( 2 t Any category prescribed by the Secretary concerned for regular officers,
regular enlisted members, or other members pursuant to paragraph (1) shall be
consistent with the categories applicable to regular officers, regular enlisted members, or other members, respectively, under the voluntary separation incentive
program under section 1175 of this title or any other program established by law or
by that Secretary for the involuntary separation of such members in the administration of a reduction in force.
(3) A member of the armed forces offered a voluntary separation incentive under
section 1175 of this title shall also be offered the opportunity to request separation
under a program established pursuant to this section. If the Secretary of the
military department concerned approves a request for separation under either such
section, the member shall be separated under the authority of the section selected by
such member.
(f) Application requirements.—(1) In order to be separated under a program
established pursuant to this section—
(A) a regular enlisted member eligible for separation under that program
shall(i) submit a request for separation under the program before the expiration of the member's term of enlistment; or
(ii) upon discharge at the end of such term, enter into a written agreement (pursuant to regulations prescribed by the Secretary concerned) not to
request reenlistment in a regular component; and
<B) a member referred to in subsection (dX3) eligible for separation under
that program shall submit a request for separation to the Secretary concerned
before the expiration of the member's established term of active service.
(2) For purposes of this section, the entry of a member into an agreement
referred to in paragraph (lXAXii) under a program established pursuant to this
section shall be considered a request for separation under the program.
(g) Other conditions, requirements, and administrative provisions.—Subsections (e) through (h), other than subsection (eX2XA), of section 1174 of this title shall
apply in the administration of programs established under this section.
(h) Termination of program.—(1) Except as provided in paragraph (2), the
Secretary of a military department may not conduct a program pursuant to this
section after September 80, 1995.
(2) No member of the armed forces may be separated under a program established pursuant to this section after the date of the termination of that program.
(Added Pub.L. 102-190, Div. A, Title VI, § 661(aXD, Dec 5, 1991, 105 Stat 1394, and amended
PubX. 10^84, Div. A, Title X, } 1052(16), Div. D, Title XLIV, §§ 4406(a), 4422(a), Oct 28,1992,
106 Stat 2499, 2706, 2718.)
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HISTORICAL AND STATUTORY NOTES
i hi Text
Section 503(c) of the National Defense Author*Section 661(b) of PubX. 102-190 provided that:
ntion Act for Fiscal Year 1991 (104 Stat 1558; 'The Secretary of each military department shall
37 U&C. 406 note), referred to in tubeec commence the program required by section 1174a
(bX2XBX it section 503(c) of Pub.L. 101-510, of titk 10, United Statea Code (as added by
Drn A, Title V, Nov. 5, 1990, 104 Stat 1538, tobaection (a)) [this section]* not later than 60
wfcjch nVsct out at a note under tectioo 406 of days after the date of the rnactmmt of thia Act
Tffle 37rPay and Allowances.
[Dec 5, 1991]."
TJe
date
of
the
enactment
of
this
section,
re^ ^ ^ .»,,.
T
&red to In subsec (c)(2), means the date of K ^ o r t •• n 4 » —
of PubX. 102-190, which was anPub, L. 102-190, Div. A, Title VI, { 663, Dec
graved Dec 5, 1991.
5,1991,105. Stat 1399, provided that* "Not later
than 180 days after the date of the enacrmrnt of
Eflectto Data of 1992 Awwiiaiiiits
this Act [Dec 5, 1991], the Secretary shall submit
to
Section 4405(c) of PubX. 102-484 provided
*** Comimttees on Armed Services of the
tft«»» 'The amendments made by subsections (a) Senate and House of Representatives a report
containing the Secretary's assessment of the efifec
1 ^(b)[tme«lmfwb^(bX2)(B)ofthiitcctK»
anji.section 1175 of Title 10] shall apply as if tiveness of the programs rstahhshfri under secmchKkd in sections 1174a and 1175 of title i a tioo> U 7 4 * "^ 117S < * titk 10* U n i t e d Statet
tTatted States Code [this section and section 1175 C o d e ( t ^ l c c t i o 0 «** *&km 1175 of this title],
of this title], as enacted on December 5, 1991, but ** • * " ** • « * » • 661 and 662."
say-benefits criervicct payable by reason of the T . . t. „ . .
tpphcabiHty of the provisions of those amend- U«W«r?e History
the period
on enactment
December 102-190,
For legislative
and purpose
of PubX
fc\991,, during
and ending
on thebeginning
date of the
see 1991history
U.S. Code
Cong, and
Adm.
of this Act (Oct 23, 1992] shall be subject to the News, p. 918* See, also, PubX 102-484, 1992
availability of appropriations."
U.S. Code Cong, and Adm. News, p. 1636.
LIBRARY REFERENCES
Armed Services *»23.1(6).
CJ.S. Armed Services { 104.
WESTLAW Topic No. 34.
$ 1175. Voluntary separation incentive
(a) Consistent with this section and the availability of appropriations for this
purpose, the Secretary of Defense may provide a financial incentive to members of
the armed forces described in subsection (b) for voluntary appointment, enlistment,
or transfer to a reserve component, requested and approved under subsection (c), for
the period of time the member serves in a reserve component
(b) The Secretary of Defense may provide the incentive to a member of the armed
forces if the member^(1) has served on active duty or full-time National Guard duty or any
combination of active duty and full-time National Guard duty for more than 6
but less than 20 years;
(2) has served at least 5 years of continuous active duty or full-time National
Guard duty or any combination of active duty and full-time National Guard duty
immediately preceding the date of separation;
(3) meets such other requirements as the Secretary may prescribe from time
to time, which may include requirements relating to—
(A) years of service;
(B) skill or rating;
(C) grade or rank; and
(D) remaining period of obligated service.
[(4) Redesignated (3)]
(c) A member of the armed forces offered a voluntary separation incentive under
this section shall be offered the opportunity to request separation under a program
established pursuant to section 1174a of this title. If the Secretary of the military
department concerned approves a request for separation under either such section,
the member shall be separated under the authority of the section selected by such
member.
(dXl) A member of the armed forces described in subsection (b) may request
voluntary appointment, enlistment, or transfer to a reserve component accompanied
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CHAPTER 63—RETIREMENT FOR AGE

§ 1251. Age 62: regular commissioned officers; exceptions
[See main volume for text of (a) and (b)J
(cKl) The Secretary concerned may defer the retirement under subsection (a) of a
health professions officer if during the period of the deferment the officer will be
performing duties consisting primarily of providing patient care or performing other
clinical duties.
(2XA) Except as provided in subparagraph (B), a deferment under this subsection
may not extend beyond the first day of the month following the month in which the
officer becomes 68 years of age.
(B) The Secretary concerned may extend a deferment under this subsection
beyond the day referred to in subparagraph (A) if the Secretary determines that
extension df'the deferment is necessary for the needs of the military department
concerned. Such an extension shall be made on a case-by-case basis and shall be for
such period as the Secretary considers appropriate.
(S) For purposes of this subsection, a health professions officer is—
(A) a medical officer;
(B) a dental officer; or
(C) an officer in the Army Nurse Corps, an officer in the Navy Nurse Corps,
or an officer in the Air Force designated as a nurse.
(As amended Pub.L. 100-180, Div. A, Title VII, « 719, Dec 4, 1987r 101 Stat. J l 15; Pub-L
101-189, Div. A, Title VH, { 709, Nov. 29,1989, 108 Stat 1476.)
HISTORICAL AND STATUTORY NOTES
lMf Ammdmmt
Sobsec. (c)(2). Pub,L 101-189, { 709, designated existing provisions as subpar. (A), in subptr. (A), a* so dfsignaffri, substituted "Except as
provided in subparagraph (B), a deferment" for
" A ^ f ^ " " * " ? y " T * J * ' J | « "*7
years of age", respectively, and added subpar. (B).

withstanding the limitation contained in the first
sentence of subsection (b) of section 1231 of title
10, United States Code [this section], the President may defer until October 1,1989, the retire,
^ j ^ ^ offi^ ^^^ u QhmxmMn of the
Joint Chiefs of Staff for the term which began on
o p ^ ^ 1# 1 9 8 7 ..
^ ^

1987,
Subsec (c). Pub.L. 100-180, ( 719, added subIec
"^
Deferral qfRUli—ut Data far Ghalnnaa of the
Jofart Chiefs of Staff
Pub.L. 100-436, Div. A, Title VH, { 704, Sept
29, 1988, 102 Stat 1996, provided that: "Not-

LegW*tr?e History
For legislative history and purpose of Pub.L
100-180, see 1987 U.S.Code Cong, and Adm.
News, p. 1018. See, also, PubX. 101-189, 1989
U.S.Code Cong, and Adm. News, p. 838.

§ 1263. Age 62: warrant officer*
(a) Unless retired under section 1305 of this title, a permanent regular warrant
officer who has at least 20 years of active service that could be credited to him under
section 511 of the Career Compensation Act of 1949, as amended (70 Stat 114; 10
ILS.C. 580 note), and who is at least 62 years of age, shall be retired 60 days after he
becomes that age, except as provided by section 8301 of title 5.
[See main volume for text of(b)J
(As amended Oct 23, 1992, Pub.L.102-484, Div. A, Title X, § 1052(17), 106 Stat 2500.)
HISTORICAL AND STATUTORY NOTES
References la T o t

Legislative History

Section 511 of the Career Compensation Act of
1949, as amended, referred to in sub*a (a), is
5 511 of Act Oct 12, 1949, , 681, 63 Stat 829,
which is set out as a note under section 580 of this
ntk.

^^J**^™}?*??^
Impose of Pub.L
£ * *
T ^ J * ^
S r ^ ^ ^
ilg
Pub.L 96-513, 1980 U.S. Code Cong, and Adm.
News, p. 6333; Pub.L 102-484, 1992 U.S. Code
Cong, and Adm. News, p. 1636.
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CHAPTER 63—RETIREMENT FOR AGE

§ 1251. Age 62: regular commissioned officers; exceptions
[See main volume for text of (a) and (b)J
(cXl) The Secretary 'concerned may defer the retirement under subsection (a) of a
health professions officer if during the period of the deferment the officer will be
performing duties consisting primarily of providing patient care or perfbrming other
clinkal duties*
(2XA) Except as provided in subparagraph (B), a deferment under this subsection
may not extend beyond thefirstday of the month following the month in which the
officer becomes 68 years of age.
(B) The Secretary concerned may extend a deferment under this subsection
beyond the day referred to in subparagraph (A) if the Secretary determines that
extension df the deferment is necessary for the needs of the military department
concerned. Such an extension shall be made on a case-by-case basis and shall be for
such period as the Secretary considers appropriate.
(S) For purposes of this subsection, a health professions officer is—
(A) a medical officer,
(B) a dental officer; or
(C) an officer in the Army Nurse Corps, an officer in the Navy Nurse Corps,
or an officer in the Air Force designated as a nurse.
(As amended Pub.L 100-180, Div. A, Title VII, f 719, Dec 4, 1987, 101 Stat. J l 15; Pubi*
101-189, Div. A, Title VII, § 709, Nov. 29,1989, 108 Stat 1476.)
HISTORICAL AND STATUTORY NOTES
1919 Amm&mmt
withstanding the limitation contained in the first
Subsec. (c)(2). Pub.L. 101-189, f 709, desig- sentence of subsection (b) of section 1251 of title
nated existing provisions as sobpsr. (A), in sub- 10, United States Code [this section], the Presiptr. (A), as so dctignttfri, substituted "Except as dent may defer until October 1, 1989, the retireprovided in subparagraph (B), a deferment" for ^ t of the officer serving as Chairman of the
-A deferment" and "68 years o f a g e J o r "67 Jflfa| ^^ Q{ S u f f f()f ^ %em w h i c h
^
years of age", respectively, and added subpar. (B). 0ctdber lf 1987 »
1917,
Subsec. (c). PubX. 100-18a { 719, added sub,eo
"^
Deferral of Retime** Date for Chairman of the
Joint Chiefs of Staff
PubX. 100-456, Div. A, Title VH § 704, Sept
29, 1988, 102 Stat 1996, provided that: "Not-

Legislative History
For legislative history and purpose of Pub.L.
100-180, see 1987 U.S.Code Cong, and Adm.
News, p. 1018. See, also, PubX. 101-189, 1989
U.S.Code Cong, and Adm, News, p. 838.

§ 1263. Age 62: warrant officers
(a) Unless retired under section 1305 of this title, a permanent regular warrant
officer who has at least 20 years of active service that could be credited to him under
section 511 of the Career Compensation Act of 1949, as amended (70 Stat 114; 10
ILS.C. 580 note), and who is at least 62 years of age, shall be retired 60 days after he
becomes that age, except as provided by section 8301 of title 5.
[See main volume for text of(b)J
(As amended Oct 23,1992, Pub.L.102-484, Div. A, Title X, $ 1052(17), 106 Stat 2500.)
HISTORICAL AND STATUTORY NOTES
References in Text
Legislative History
Section 511 of the Career O>mrjensation Act of o/^J^^t^!??^
W*"* <* PubX 1 9 * a. amended, referred to in subsec (a), is ^ V ? W 1 .
^
5 511 of Act Oct 12, 1949, c. 681, 63 Stat 829, ^ c S d e ^ ^ n d ^ N e ^ ^ 1839;
which is set out as a note under section 580 of this PubX. 96-513, 1980 U.S. Code Cong, and Adm.
title.
News, p. 6333; Pub.L. 102-484, 1992 U.S. Code
Cong, and Adm. News, p. 1636.
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$ 1275* Computation of retired pay: law applicable
LAW REVIEW COMMENTARIES
Rewriting the fiscal constitution: The case of
Oramm-Rudman-Hoflings. Kate Stith, 76 Cal.
LJlev. 593 (1988).

CHAPTER 65—RETIREMENT OF WARRANT
OFFICERS FOR LENGTH OF SERVICE
§ 1293. Twenty yean or more: warrant officers
HISTORICAL AND STATUTORY NOTES

liaTtxt
Section 511 of the Career Compensation Act of
1949, as amended, referred to in text, is section
3ft of Act Oct 12, 1949, c. 681, Title V, 63 Stat
829, set oat as a note under section 580 of this
ime>
• Earrjr Retirement Authority
PttbX. 102-484, Div. D, Title X U V , § 4403,
Oct 23, 1992, 106 Stat 2702, provided that:
M
(a) Parpote.—The purpose of this section is to
provide the Secretary of Defense a temporary
additional force management tool with which to
effect the drawdown of military forces through
1995.
"(b) Retirement for 15 to 20 years of aerrlctw—(1) During the active force drawdown period, the Secretary of the Army may—
"(A) apply the provisions of section 3911 of
title 10, United States Code [section 3911 of this
title], to a regular or reserve commissioned
officer with at least 15 but less than 20 years of
service by substituting 'at least 15 years' for 'at
least 20 years' in subsection (a) of that section;
M
(B) apply the provisions of section 3914 of
such title [section 3914 of this title] to an
enlisted member with at least 15 but less than
20 years of service by substituting 'at least 15'
for'at least 20*; and
"(G) apply the provisions of section 1293 of
such title [this section] to a warrant officer with
at least 15 but less than 20 years of service by
substituting 'at least 15 years' for 'at least 20
years'.
"CD During the active force drawdown period,
the Secretary of the Navy may—
"(A) apply the provisions of section 6323 of
title 10, United States Code [section 6323 of this
title], to an officer with at least 15 but less than
20 years of service by substituting 'at least 15
years' for 'at least 20 years' in subsection (a) of
that section;
"(B) apply the provisions of section 6330 of
such title [section 6330 of this tide] to an
enlisted member of the Navy or Marine Corps
with at least 15 but less than 20 years of service
by substituting '15 or more years' for *20 or
more years' in the first sentence of subsection
(a), in the case of an enlisted member of the
Navy, and in the second sentence of subsection
(b), in the case of an enlisted member of the
Marine Corps; and
M
(G) apply the provisions of section 1293 of
such title to [this section] a warrant officer with
07HRPA

a

KQ

at least 15 but less than 20 years of service by
substituting 'at least 15 years' for 'at least 20
years'.
"(3) During the active force drawdown period,
the Secretary of the Air Force may—
"(A) apply the provisions of section 8911 of
title 10, United States Code (section 8911 of this
title], to a regular or reserve commissioned
officer with at least 15 but less than 20 years of
service by substituting 'at least 15 years' for 'at
least 20 years' in subsection (a) of that section;
and
U
(B) apply the provisions of section 8914 of
such title to [section 8914 of this title] an
enlisted member with at least 15 but less than
20 years of service by substituting 'at least 15*
for 'at least 20*.
"(c) Additional eligibility requirement—-In order to be eligible for retirement by reason of the
authority provided in subsection (b), a member of
the Armed Forces shall—
"(1) register on the registry maintained under
section 1143a(b) of title 10, United States Code
[section 1143a(b) of this title] (as added by
section 4462(a)); and
M
(2) receive information regarding public and
community service job opportunities from the
Secretary of Defense or another source approved by the Secretary and be afforded, on
request counseling on such job opportunities.
"(d) Regulations.—The Secretary of each military department may prescribe regulations and
policies regarding the criteria for eligibility for
early retirement by reason of eligibility pursuant
to this section and for the approval of applications
for such retirement Such criteria may include
factors such as grade, years of service, and skill
"(e) Computation of retired pay.—Retired or
retainer pay of a member retired (or transferred to
the Fleet Reserve or Fleet Marine Corps Reserve)
under a provision of title 10, United States Code,
by reason of eligibility pursuant to subsection (b)
shall be reduced by Vfath of 1 percent for each full
month by which the number of months of active
service of the member are less than 240 as of the
date of the member's retirement (or transfer to the
Fleet Reserve or Fleet Marine Corps Reserve).
"(f) Funding.—<1) Notwithstanding
section
1463 of title 10, United States Code [section 1463
of this title], and subject to the availability of
appropriations for this purpose, the Secretary of
each military department shall provide in accordance with this section for the payment of retired
pay payable during the fiscal years covered by the
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other provisions of this subsection to members of
the Armed Forces under the jurisdiction of that
Secretary who are being retired under the authority of this section.
*X2) In each fiscal year in which the Secretary
of a military department retires a member of the
Armed Forces under the authority of this section,
the Secretary shall credit to a subaccount (which
the Secretary shall establish) within the appropriation account for that .fiscal year for pay and
allowances of active duty members of the Armed
Forces under the jurisdiction of that Secretary
such amount as is necessary to pay the retired pay
payable to such member for the entire initial
period (determined under paragraph (3)) of the
entitlement of that member to receive retired pay.
"(3) The initial period applicable under paragraph (2) in the case of a retired member referred
to in that paragraph is the number of years (and
any fraction of a year) that is equal to the difference between 20 years and the number of years
(and any* fraction of a year) of service that were
completed by the member (as computed under the
provision of law used for determining the member's years of service for eligibility to retirement)
before being retired under the authority of this
section.
"(4) The Secretary shall pay the member's retired pay for such initial period out of amounts
credited to the subaccount under paragraph (2).
The amounts so credited with respect to that
member shall remain available for payment for
that period.
*X5) For purposes of this subsection—

"(A) the transfer of an enlisted member
the Navy or Marine Corps to the Fleet Reset
or Fleet Marine Corps Reserve shall be treat
as a retirement; and
"(B) the term 'retired pay1 shall be treated
including retainer pay.
"(g) Coonttiiatioa with other separation proi
sfoatw—<1) A member of the Armed Forces r
tired under the authority of this section is n<
entitled to benefits under section 1174, 1174a, c
1175 of title 10, United States Code [section 1174
1174a, or 1175 of this title].
[(Uf Amended section 638a(bX4XQ of this ti
tie]
"(h) Members receiving SSB or VSL—Th<
Secretary of a military department may retire (oi
transfer to the Fleet Reserve or Fleet Marine
Corps Reserve) pursuant to the authority provided
by this section a member of a reserve component
who before the date of the enactment of this Act
[Oct 23, 1992] was separated from active duty
pursuant to an agreement entered into under section 1174a or 1175 of title 10, United States Code
[section 1174a or 1175 of this title]. The retired
or retainer pay of any such member so retired (or
transferred) by reason of the authority provided in
this section shall be reduced by the amount of any
payment to such member before the date of such
retirement under the provisions of such agreement
under section 1174a or 1175 of title 10, United
States Code [section 1174a or 1175 of this title].
**(D Active force drawdown period.—For purposes of this section, the active force drawdown
period is the period beginning on the date of the
enactment of this Act [Oct 23, 1992] and ending
on October 1, 1995."

§ 1305. Thirty yean or more: regular warrant officers
(aXD Except as provided in paragraph (2), a regular warrant officer (other than a
regular Army warrant officer in the grade of chief warrant officer, W-5) who has at
least 80 yean of active service that could be credited to him under section 511 of the
Career Compensation Act of 1949, as amended (70 Stat 114) shall be retired 60 days
after he completes that service, except as provided by section 8301 of title 5.
(2XA) A regular Army warrant officer in the grade of chief warrant officer, W-5,
who has at least 30 yean of active service as a warrant officer that could be credited
to him under section 511 of the Career Compensation Act of 1949, as amended (70
Stat 114), shall be retired 60 days after the date on which he completes that service,
except as provided by section 8301 of title 5.
(B) A regular Army warrant officer in a warrant officer grade below the grade of
chief warrant officer, W-5, who completes 24 years of active service as a warrant
officer before he is required to be retired under paragraph (1) shall be retired 60
days after the date on which he completes 24 years of active service as a warrant
officer, except as provided by section 8301 of title 5.
[See main volume for text of(b) and (c)J
(As amended D e c 5, 1991, PubX. 102-190, Div. A, Title XI, § 1116, 105 Stat 1503.)
HISTORICAL AND STATUTORY NOTES
References hi Text
Section 511 of the Career Compensation Act of
1949, as amended, referred to in subsec. (a), is
section 511 of Act Oct 12, 1949, c. 681, Title V,
63 Stat 829, set out as a note under section 580 of
this title.

1991 Amendments
Subsec (a). Pub.L. 102-190, § 1116, redesignated former subsec. (a) as par. (1), in par. (1), as
so redesignated, inserted provisions relating to
par. (2) and substituted provisions relating to
regular warrant officer, other than regular Army
warrant officer in grade of chief warrant offi^r

Tab 5

10 § 1293

ARMED FORCE

other proviaioos of this subsection to members of
the Armed Forces under the jurisdiction of that
Secretary who are being retired under the authority of thisi
*X2) In each fiscal year in which the Secretary
of a military department retires a member of the
Armed Forces under the authority of this section,
the Secretary shall credit to a subaccount (which
the Secretary shall establish) within the appropriation account for that .fiscal year for pay and
allowances of active duty members of the Armed
Forces under the jurisdiction of that Secretary
such amount as is necessary to pay the retired pay
payable to such member for the entire initial
period (determined under paragraph (3)) of the
entitlement of that member to receive retired pay.
(3) The initial period applicable under paragraph (2) in the case of a retired member referred
to m that paragraph is the number of years (and
any fraction of a year) that is equal to the difference between- 20 years and the-number of years
(and any fraction of a year) of service that were
completed by the member (as computed under the
provision of law used for determimng the member's years of service for eligibility to retirement)
before being retired under the authority of this
*X4) The Secretary shall pay the member's retired pay for such initial period out of amounts
credited to the subaccount under paragraph (2).
The amounts so credited with respect to that
member shall remain available for payment for
that period.
"(5) For purposes of this subsection—

*XA) the transfer of an enlisted member
the Navy or Marine Corps to the Fleet Reser
or Fleet Marine Corps Reserve shall be treat*
as a retirement; and
"(B) the term 'retired pay1 shall be treated i
including retainer pay.
"(g) Coordinatioa with ether separation prori
sieasw—(1) A member of the Armed Forces re
tired under the authority of this section is no
entitled to benefits under section 1174, 1174a, os
1175 of title 10, United States Code (section 1174
1174a, or 117S of this title].
[(2) Amended section 638a(bX4XC) of this tide]
"(h) Members receiving SSB or VSL—The
Secretary of a military department may retire (or
transfer to the Fleet Reserve or Fleet Marine
Corps Reserve) pursuant to the authority provided
by this section a member of a reserve component
who before the date of the enactment of this Act
[Oct 23, 1992] was separated from active duty
pursuant to an agreement entered into under section 1174a or 1 175 of title 10, United States Code
[section 1174a or 1175 of this title]. The retired
or retainer pay of any such member so retired (or
transferred) by reason of the authority provided in
this section shall be reduced by the amount of any
payment to such member before the date of such
retirement under the provisions of such agreement
under section 1174a or 1175 of title 10, United
States Code [section 1174a or 1175 of this title].
"(D Active force drawdown period.—For purposes of this section, the active force drawdown
period is the period beginning on the date of the
enactment of this Act [Oct 23, 1992] and ending
on October 1, 1995."

§ 1305. Thirty years or more: regular warrant officers
(aXl) Except as provided in paragraph (2), a regular warrant officer (other than a
regular Army warrant officer in the grade of chief warrant officer, W-5) who has at
least 30 years of active service that could be credited to him under section 511 of the
Career Compensation Act of 1949, as amended (70 Stat 114) shall be retired 60 days
after he completes that service, except as provided by section 8301 of title 5.
(2XA) A regular Army warrant officer in the grade of chief warrant officer, W-5,
who has at least 80 years of active service as a warrant officer that could be credited
to him under section 511 of the Career Compensation Act of 1949, as amended (70
Stat 114), shall be retired 60 days after the date on which he completes that service,
except as provided by section 8301 of title 5.
(B) A regular Army warrant officer in a warrant officer grade below the grade of
chief warrant officer, W-5, who completes 24 years of active service as a warrant
officer before he is required to be retired under paragraph (1) shall be retired 60
days after the date on which he completes 24 years of active service as a warrant
officer, except as provided by section 8301 of title 5.
[See main volume for text of(b) and (c)J
(As amended Dec. 5, 1991, Pub-L. 102-190, Div. A, Title XI, § 1116, 105 Stat 1503.)
HISTORICAL AND STATUTORY NOTES
Reference! in Test

1991 Amendments
Subsec (a). Pub.L. 102-190, § 1116, redesignated former subsec. (a) as par. (1), in par. (1), as
so redesignated, inserted provisions relating to
par. (2) and substituted provisions relating to
regular warrant officer, other than regular Army
warrant officer m grade of chief warrant officer,

Section 511 of the Career Compensation Act of
1949, as amended, referred to in subsec (a), is
section 511 of Act Oct 12, 1949, c. 681, Title V,
63 Stat 829, set out as a note under section 580 of
this title.
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for pfovttkm relating to permanent regular warrant officer, and added par. (2),
m u ««*«•
i—
Effectf?* Date of 1991 Aamlwiati
Amendment by Pub.L 102-190 effective Feb.
1, 1992, see section 1132 of Pub.L. 102-190, set
oot as a note under section 521 of this title.

Legfclatfrt History
_ . . , . ,.
,
*«.«_.
F o r icgaiatjvc history and purpoae of Pub.L.
102-190, tee 1991 U.S. Code Cong, and Adm.
Newt, p. 918.

5 1315. Computation of retired pay: law applicable
LAW REVIEW COMMENTARIES
Rewriting the fiscal constitution: The case of
GfSflmn-Riidman^oUings. Kate Stith, 76 Cal.
LRev. 593 (1988).

CHAPTER 67—RETIRED PAY FOR NON-REGULAR SERVICE
Sec
1331a, Temporary special retirement qualification authority
1338.
Limitations on revocation of retired pay.
HISTORICAL AND STATUTORY NOTES
tm AmmAmmt
PuKL. 99-348, Title l i t § 304<bXl), July 1,
1986, 100 Stat 703, added item 1338.

§ 1331. Age and service requirements
[See main volume for text of (a) and (b)J
(e) No person who, before August 16,1945, was a Reserve of an armed force, or a
member of the Army without component or other category covered by section
1832(aXl) of this title except a regular component, is eligible for retired pay under
this chapter, unless—
(1) he performed active duty after April 5, 1917, and before November 12,
1918, or after September 8, 1940, and before January 1, 1947; or
(2) he performed active duty (other than for training) after June 26,1950, and
before July 28, 1953, after August 13, 1961, and before May 31, 1963, or after
August 4, 1964, and before March 28, 1973.
(d) The Secretary concerned shall provide for notifying each person who has
completed the years of service required for eligibility for retired pay under this
chapter. The notice must be sent, in writing, to the person concerned within one
year after he has completed that service. Such notice shall include notification of
the elections available to such person under the Survivor Benefit Plan established
under subchapter II of chapter 73 of this title and the supplemental Survivor Benefit
Plan established under subchapter III of that chapter, and the effects of such
elections.
[See main volume for text of(e)J
(As amended Sept 24,1983, Pub. L. 98-94, Title IX, § 924(a), 97 Stat 644; Nov. 29,1989, Pub.L.
101-189, Div. A, Title XIV, $ 1404(bXl), 103 Stat 1586.)
HISTORICAL AND STATUTORY NOTES
1989 Amendment!
"(1) he performed active duty after April 5,
1917 a n d b c f o r c N o v e m b e r 12 1918
<?»h^ t*\ PnhT ioi 180 & l i r w h v n m
'
»
» °* a f t c r

J S ^ J t y s - tsrs-;

s mber 8> im
a,anKy mi;
** •"•"• *•
0r

1983 Amendment

" ^ ** performed active duty (other than for
training) after June 26, 1950, and before July 28,
1953 aftcr
'
August 13, 1961, and before May 31,
1963, or after August 4, 1964, and before March
28, 1973- for 'Sinless he performed active duty
after April 5, 1917, and before November 12,

Plan ratahKahed under subchapter i n of that
chapter/' after 44thii
title".

Subaec (c). Pub. L. 9&-94, substituted "un-
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Griggs v. Griggs, 1984, 686 P.2d 68, 107 Idaho
123.

Griggs v. Griggs, 1984, 686 P.2d 68, 107 Idaho
123.

14
1L Diatribrtio* between spowas
- ***"**«*
. Jt .
..
.
Uniformed Services Former Spouses' Protection
In d*olut»n proceeding, mn«Bd « • » » « * A c t ( 1 0 U.S.CA. § 1401 note] did not give courts
" ^ ^IT^f
"£?** Z^SL'El P°*~ «<> nwdrfy fiiud drvorce jo6&L winch
*»Me Vetera.' Adm™itr«,on dwbdity bene^^/^LdmihUryretire^tbenefit.to
^ ^ to^either
^ spouse
^ J and^ since
Z there
^ existed
^ l a
h^Trendered^i/cC^.precl.dtn.p^set/off
tion of military retirement pay, but before the Act;
strong argument Uiat Pe°«onwodd be marital
divorce judgment was m judicata as to wuV.
^ S ^ ^ ^ ^ S m ^ ^ ' ^ ^ ^ 9 m
action to i ) a m ^ mmtary benefita. Breen v.
1984, 077 *.WM M~
Bne^
Tc3LApp# 4 Dfrt.1985, 693 S.W.2d 495.

1 1 Coaunanity property
Husband's military disability benefits were
awarded to husband in divorce proceeding as
separate property where husband was entitled to
occerve both disability and retirement benefits but
only one total sum was received to compensate
both interests; however, trial court must divide
community property m manner and proportion as
it deems just in view of award of mihtary cusabtlitjrv benefits to husband as separate property.

15. State retirement pay
State military retirement pay owed to retired
officer would be based on active service annual
pay to which he was entitled at time of his
retirement even though federal law based retirement pay on highest rank held at any time and
state law placed him on retirement list under his
highest rank. Baker v. Department of Military
Affairs, 1983, 336 N.W.2d 43, 125 Mich.App.
533.

$ 1401a. Adjustment of retired pay and retainer paj to reflect changes in
Consumer Price Index
(a) Prohibition on recomputation to reflect increases in basic pay.—Unless
otherwise specifically provided by law, the retired pay of a member or former
member of an armed force may not be recomputed to reflect any increase in the
rates of basic pay for members of the armed forces.
(b) Cost-of-living adjustments based on CPI increases.—
(1) In general.—Effective on December 1 of each year, the Secretary of
Defense shall increase the retired pay of members and former members entitled
to that pay in accordance with paragraphs (2) and (3).
(2) Pre-August 1, 1986 members.—The Secretary shall increase the retired
pay of each member and former member who first became a member of a
uniformed service before August 1,1986, by the percent (adjusted to the nearest
one-tenth of 1 percent) by which—
(A) the price index for the base quarter of that year, exceeds
(B) the base index.
(3) Post-August 1, 1986 members.—If the percent determined under paragraph (2) is greater than 1 percent, the Secretary shall increase the retired pay
of each member and former member who first became a member on or after
August 1, 1986, by the difference between—
(A) the percent determined under paragraph (2); and
(B) 1 percent
(4) Special rule for paragraph (3).—If in any case in which an increase in
retired pay that would otherwise be made under paragraph (3) is not made by
reason of law (other than any provision of this section), then (unless otherwise
provided by law) when the next increase in retired pay is made under this
subsection, the increase under paragraph (3) shall be carried out so as to achieve
the same net increase in retired pay under that paragraph that would have been
the case if that law had not been enacted.
(5) Regulations.—Any increase in retired pay under this subsection shall be
made in accordance with regulations prescribed by the Secretary of Defense.
(c) Rule for first adjustment after retirement with intervening increase in basic
pay.—Notwithstanding subsection (b), if a member or former member of an armed
force who first became a member of a uniformed service before August 1, 1986,
becomes entitled to retired pay based on rates of monthly basic pay that became
effective after the last day of the calendar quarter of the base index, the retired pay
of the member or former member shall be increased on the effective date of the next
adjustment of retired pay under subsection (b) only by the percent (adjusted to the
nearest one-tenth of 1 percent) by which—
£9
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(1) the price index for the base quarter of that year, exceeds
(2) the price index for the calendar quarter immediately before the calendar
quarter in which the rates of monthly basic pay on which the retired pay is
based became effective.
(d) Rule for first adjustment after retirement with no intervening increase in
basic pay.—If a member or former member of an armed force who first became a
member of a uniformed service before August 1, 1986, becomes entitled to retired
pay on or after the effective date of an adjustment in retired pay under subsection
(b) but before the effective date of the next increase in the rates of monthly basic
pay, the retired pay of the member or former member shall be increased, effective
on the date the member becomes entitled to that pay, by the percent (adjusted to the
nearest one-tenth of 1 percent) by which—
(1) the base index, exceeds
(2) the price index for the calendar quarter immediately before the calendar
quarter in which the rates of monthly basic pay on which the retired pay is
based became effective.
(e) Pro rating of initial adjustment—Notwithstanding subsection (b), the retired
pay of a member or former member of an armed force who first became a member
of a uniformed service on or after August 1,1986, shall be increased on the effective
date of the first adjustment of retired pay under subsection (b) after the member or
former member becomes entitled to retired pay by the percent (adjusted to the
nearest one-tenth of 1 percent) equal to the difference between—
(1) the percent by which—
(A) the price index for the base quarter of that year, exceeds
(B) the price index for the calendar quarter immediately before the
calendar quarter during which the member became entitled to retired pay;
and
(2) one-fourth of 1 percent for each calendar quarter from the quarter
described in paragraph (1KB) to the quarter described in paragraph (1XA).
If in any case the percent described in paragraph (2) exceeds the percent determined
under paragraph (1), such an increase shall not be made.
(f) Prevention of pay inversions.—Notwithstanding any other provision of law,
the monthly retired pay of a member or a former member of an armed force who
initially became entitled to that pay on or after January 1,1971, may not be less than
the monthly retired pay to which he would be entitled if he had become entitled to
retired pay at an earlier date, adjusted to reflect any applicable increases in such pay
under this section. In computing the amount of retired pay to which such a member
or former member would have been entitled on that earlier date, the computation
shall be based on his grade, length of service, and the rate of basic pay applicable to
him at that time. However, in the case of a member who, after initially becoming
eligible for retired pay, is reduced in grade pursuant to a sentence of a court-martial,
such computation may not be based on a grade higher than the grade in which the
member is retired. This subsection does not authorize any increase in the monthly
retired pay to which a member was entitled for any period before October 7, 1975.
(g) Definitions.—In this section:
(1) The term "price index" means the Consumer Price Index (all items, United
States city average) published by the Bureau of Labor Statistics.
(2) The term "base quarter" means the calendar quarter ending on September
30 of each year.
(3) The term "base index" means the price index for the base quarter for the
most recent adjustment under subsection (b).
(4) The term "retired pay" includes retainer pay.
(h) Price index for a quarter.—For purposes of this section, the price index for a
calendar quarter is the arithmetical mean of the price index for the three months
comprising that quarter.
(As amended Pub. L. 98-94, Title IX, §§ 921(a)(1), (b), 922(aX2), Sept 24, 1983, 97 Stat 640, 641;
Pub.L. 98-526, Title XIV, § 1406(26), Oct 19, 1984, 98 Stat 2623; Pub.L. 99-348, Title I, § 102,
July 1, 1986, 100 Stat 683; Pub.L 100-180, Div. A, Title XII, § 1231(21), Dec. 4, 1987, 101 Stat
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1161- Pub.L 100-224, § 1, D e c 22, 1987, 101 Stat 1536; Pub.L. 100-466, Dhr. A, Title VI,
§ 622(a), Sept 29, 1988, 102 S t a t 1983; Pub.L. 101-189, Div. A, Title VI, } 661(bXD, Nov. 29,
1989, 103 Stat 1460.)
HISTORICAL AND STATUTORY NOTES
1989,
Subsec
(bX3).
Pub.L.
101-189,
5 651(bXlKA), in provisions preceding subpar.
(AX substituted "each member and former member" for "each member".
Subsec (e). Pub.L. 101-189, § 651(bXD(B),
substituted "the retired pay of a member or former member'* and "after the member or former
member becomes entitled" for "the retired pay of
a member" and "after the member becomes entitled", respectively.
Subsec (0. Pub.L. 101-189, § 651(bXlXQ,
substituted *^o which such a member or former
member would have been entitled" for "to which
such a member would have been entitled" before
"on that earlier date".
1988
Subsec (0- Pub.L. 100-456 added sentence
directing that, in the case of a member who, after
initially becoming eligible for retired pay, is reduced in grade pursuant to a sentence of a courtmartial, the computation may not be based on a
grade higher than the grade m which the member
is reared.
1987 Amendments
Subsec (a).
Pub.L. 100-180, § 1231(21),
struck out "pay" following "the retired pay".
Subsec. (bX4). Pub.L 100-224, § l(aX2), added par. (4). Former par. (4) was redesignated (5).
Subsec (bX5). Pub.L. 100-224, § l(aXl), redesignated par. (4) as (5).
Subsec. (e). Pub.L. 100-224, § 1(b), substituted "by the percent (adjusted to the nearest onetenth of 1 percent) equal to the difference between
(1) the percent by which (A) the price index for
the base quarter of that year, exceeds (B) the price
index for the calendar quarter immediately before
the calendar quarter during which the member
became entitled to retired pay; and (2) one-fourth
of 1 percent for each calendar quarter from the
quarter described in paragraph (1KB) to the quarter described m paragraph (1XA)" for "only by
the percent (adjusted to the nearest one-tenth of 1
percent) by which (1) the price mdex for the base
quarter of that year, exceeds (2) the price index
for the calendar quarter immediately before the
calendar quarter m which the member became
entitled to retired pay" and added sentence directing that: "If in any case the percent described m
paragraph (2) exceeds the percent determined under paragraph (1), such an increase shall not be
made."

Subsec (b). Pub.L 99-348, } 102(a), in
subsection and subparagraph headings-and substituted provision directing the Secretary of Defense
to base cost-of-living increases on-Consumer Price
Index increases for provision directing the Secretary of Defense to increase retired and retainer
pay of members and former members of the
armed forces each time an increase is made under
section 8340(b) of Title 5 in annuities paid under
subchapter i n of chapter 83 of Title 3, with such
increase to be by the same percentage by which
the annuities are increased.
Subsec (c). Pub.L 99-348, $ 102(a), inserted
subsection heading and substituted provision establishing a rule for first adjustment after retire*
ment with intervening increased basic pay for
provision that, notwithstanding subsec. (b), if a
member or former member of the armed forces
becomes entitled to retired or retainer pay based
on rates of monthly basic pay prescribed in section
203 of Title 37 that became effective alter the last
day of the month of the base mdex, hit retired or
retainer pay be increased on the effective date of
the next adjustment of the retired or retainer pay
under subsec. (b) only by the percent, adjusted to
the nearest one-tenth of 1 percent, that the new
base mdex exceeds the index for the calendar
month immediately before that in which the rates
on monthly basic pay which his reared or retainer
is based became effective
Subsec. (d). Pub.L. 99-348, $ 102(a), inserted
subsection heading and substituted provision establishing a rule for first adjustment after retirement with no intervening increase in basic pay for
provision that if a member or former member of
the armed forces becomes entitled to reared or
retainer pay on or after the effective date of an
adjustment of reared or retainer pay under subsec
(b) but before the effective date of the next increase in the rates of monthly basic pay prescribed
by section 203 of Title 37, his retired or retainer
pay be increased, effective on the date he becomes
entitled to that pay, by the percent, adjusted to
the nearest one-tenth of 1 percent, that the base
index exceeds the mdex for the calendar month
immediately before that m which the rates of
monthly basic pay on which his retired or retainer
pay is based becomes effective.
Subsec (e).
subsec (e).

Pub.L. 99-348, § 102(a), added

Subsec. (0. Pub.L. 99-348, § 102(cX2), inserted "Prevention of pay mversions—." after "(0"
and struck out "or retainer" after "retired" in five
places.
Subsec (g). Pub.L. 99-348, § 102(bX2), substituted provision defining "price index", "base
quarter", "base mdex", and "retired pay" as used
in this section for provision that retired or retainer
pay of a member or former member of the armed
forces as adjusted under this section, if not a
multiple of $1, be rounded to the next lower
multiple of $1. See section 1412 of this title

1986 Amendment
Subsec (a). Pub.L. 99-348, § 102(bXl), (cXD,
inserted "Prohibition on recomputation to reflect
increases in basic pay—." after (a), struck out "or
retainer" after "retired pay" and provision defining "Index" in this section as meaning the Consumer Price Index, all items, United States city
average, published by the Bureau of Labor Statis-

Subsec. (h). Pub.L. 99-348, § 102(b)(2), added
subsec. (h).
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19S4 Amendment
Subtec (f). Pub.L. 98-525 substituted ''before
October 7, 1975" for "prior to the effective date of
this subsection".
19*3 ASMMdBMftt

Subtec (e). Pub. L. 98-94, § 921(aXO, struck
out subtec. (e) which had provided that: "Notwithstanding subsections (c) and (d), the adjusted
retired pay or retainer pay of a member or former
member of an armed force retired on or after
October 1, 1967, may not be less than it would
have bees had be become entitled to retired pay or
retainer pay based on the same pay grade, years of
service for pay, years of service for retired or
retainer pay purposes, and percent of disability, if
any, on the day before the effective date of the
rates of monthly basic pay on which his retired
pay or retainer pay is based."
Subtec. (f). Pub. L. 98-94, $ 921(b) struck out
", subject to subsection (e) of this section," after
'the computation shall".
Subtec (g). Pub, L. 98-94, $ 922(aX2), added
subtec (g).
KfBtctlfe Date of 1988 Amendment
Section 622(b) of Pub.L. 100-456 provided that:
"The tp*ffH*m^w* made by subsection (a) [amending subtec (0 of this section] shall take effect on
the first day of the first month that begins after
the date of the enactment of this Act [Sept. 29,
1988] and shall apply to the computation of the
retired or retainer pay of members who initially
become entitled to such pay on or after such
effective date"
Effective Date of 1983 Amendment
Section 92l(aX2) of Pub, L. 98-94 provided
that:
"(A) Notwithstanding the repeal of such subsection (subtec (e) of this section], the provisions
of such subsection shall apply m the case of any
member or former member of the Armed Forces
eligible to retire on the date of the enactment of
this Act [Sept 24, 1983] for a period of three
years after such date in the same manner such
provisions would have applied had they not been
repealed.
"(B) The amount of retired or retainer pay of
any member or former member of the Armed
Forces who was eligible to retire on the date of
the enactment of this Act [Sept 24, 1983] and
who becomes entitled to such pay at any tune
after the end of the three-year period beginning on
the date of the enactment of this Act [Sept. 24,
1983] may not be less than it would have been had
he become entitled to retired or retainer pay on
the day before the end of such three-year period."
Enactment of subsec (g) of this section by Pub
L. 98-94 effective Oct. 1, 1983, see section 922(e)
of Pub. L. 98-94, set out as a note under section
1401 of this title
Contingent Once-a-Year Adjustment of Retired
aad Retainer Pay
Pub. L. 96-342, Title VIII, § 812, Sept 8,
1980, 94 Stat 1098, as amended Pub L 97-35,
Title II, § 211(b), Aug. 13, 1981, 95 Stat 383,
provided that:
[See mam volume for text of (a)]

ARMED FORCES
(bXl) Effective August 31, 1981, but subject to
paragraph (2), section 1401a(b) of title 10, United
States Code [subsec (b) of this section], relating to
adjustment of retired pay and retainer pay to
reflect changes in the Consumer Price Index, is
amended to read as follows:
[See mam volume for text of (2)]
"(3) If legislation described m paragraph (2) is
enacted to provide for the adjustment of annuities
paid under subchapter HI of chapter 83 of title 5,
United States Code (section 8331 et seq. of Title
5], on a once-a-year basis, the President shall
exercise the authority vested in him under section
292 of the Central Intelligence Agency [Retirement] Act of 1964 for Certain Employees (50
U.S.C 403 note) [renamed the Central Intelligence Agency Retirement Act and classified to
chapter 38, section 2001 et seq., of Title 50, see
section 804(b) of Pub.L. 102-496, set out as a note
under section 2001 of Title 50] to provide for costof-lrvmg adjustments m the annuities paid under
such Act on an identical basis.
"(4) If at the time the first adjustment in retired and retainer pay is made under section
1401a(b) of title 10, United States Code (subtec
(b) of this section], as amended by paragraph (1)
of this subsection, the period upon which the most
recent adjustment in such retired and retainer pay
was computed is not identical to the period upon
which the most recent adjustment in annuities
under subchapter III of chapter 83 of title 5,
United States Code [section 8331 et seq of Title
5], was computed, then the percentage increase to
be made under such section 1401a(b) [subsec (b)
of this section] at the time of the first such
adjustment shall be computed in the same manner
as the percentage increase made at the same time
in annuities under subchapter III of chapter 83 of
title 5, United States Code [section 8331 et seq of
Title 5], is computed, but shall be based on the
period beginning on the last day of the period
upon which the most recent adjustment in such
retired and retainer pay was computed and ending
on the last day of the period upon which the
adjustment being made at the same time m annuities under such subchapter III is computed. The
President shall by Executive order provide for a
similar computation of the adjustment m annuities
paid under the Central Intelligence Agency [Retirement] Act of 1964 for Certain Employees (50
U S . C 403 note) [renamed the Central Intelligence Agency Retirement Act and classified to
chapter 38, section 2001 et seq., of Title 50, see
section 804(b) of Pub.L. 102-496, set out as a note
under section 2001 of Title 50] which is made at
the same time as the increase in retired and
retainer pay to which the preceding sentence is
applicable.
[See mam volume for text of (c)]
Cott-oMJTing Adjustment of Retired Pay or Retainer Pay of Members and Former Members
of Armed Forces and Commissioned Officers of
National Oceanic and Atmospheric Administration and Public Health Service; Effective Date
of 1976 Amendment
Section 801(c) of Pub. L. 94-361 provided that
[See mam volume for text of (1)]
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• « ) If any change other than the repeal of the
J2£fled 1 per centum add-on provision referred
Subparagraph (1) is niade in the method of
n i v a l i n | the cost-of-living adjustment of annui^ K k l under chapter 83 of title 5, United States
(gjeftee 1 President shall make the same change
huthe cost-of-living adjustment of retired pay and
retainer pay of members and former members of
H^Af-urf Forces and the cost-of-living adjust[gpat^of snnirr^^' paid under the Central IntelliS S T J ^ e n c y A c t of 1964 for Certain Employees
^ i m e d ^ h e Central Intelligence Agency Retire• WfAct
! * and classified to chapter 38, section
et' seq., of ™ e 50, see section 804(b) of
102-496, set out as a note under section
01 of Title 50]. Any change made under this

paragraph shall have the same effective date as the
effective date applicable to such change made in
annuities under chapter 83 of title 5, United States
Code.
[See main volume for text of (S)J
Legislative History
For legislative history and purpose of Pub. L.
98-94, see 1981 U. S. Code Cong, and Adm.
Newt, p. 1081. See, also, PubX. 98-525, 1984
U&Code Cong, and Adm-News, p. 4174; Pub.L.
100-180, 1987 U.S.Code Cong, and Adm.News, p.
1018; Pub,L. 100-456, 1988 U.S.Codc Cong, and
Adm.News, p. 2503; Pub.L. 101-189, 1989
U.S.Code Cong, and Adm.News, p. 838.

NOTES OF DECISIONS

Date of retirement eligibility
Ijnder subeec (0 of this section, 1972 basic pay
rafia <wmch would have been most advantageous
t#armyofficer who initially retired in 1982) could
no| be used-ia computing his retired pay, since he
was*, not army member in 1972, and thus could not
have been eligible for retirement then. 1983, 62
Op.Comp.Gcn. 406.
4. - Diatribvtion between spouses
Divorce decree entered before case holding that
military retirement pay is legally exempt from
claims of an ex-spouse was decided, and which did
not mention husband's military retirement pay,
was final and conclusive on the issue, and there
was nothing for the trial court to modify on such

subject; under such circumstances, to allow wife
one half of husband's military retirement pay
seven years after the divorce decree because of
enactment of this chapter would not be a modification, but a new judgment Molkr v. Moller,
S.D.1984, 356 N.W.2d 909.
5. Change in computation method
Former service member whose disability retirement pay was initially calculated as a percentage
of monthly pay of active-duty service member of
his rank had no ongoing right to have calculation
continued on that basis and Government acted
properly in adding cost of living adjustments voted by Congress to original per month amount
rather than allowing retirees to receive increases
based on changes in active-duty pay rates.
Schrader v. U.S., 1990, 20 Cl.Ct. 161.

$ 1402. Recomputation of retired or retainer pay to reflect later active duty of
members who first became members before September 8, 1980
(a) A member of an armed force who first became a member of a uniformed
service before September 8, 1980, and who has become entitled to retired pay or
retainer pay, and who thereafter serves on active duty (other than for training), is
entitled to recompute his retired pay or retainer pay upon his release from that duty
according to the following table.
CoL 1, take

Col. 2, multiply by—

Monthly basic pay 1 or the grade 2lA percent of the sum ofin which he would be eligible—
(1) to retire if he were retiring upon that release
from active duty; or
(2) to transfer to the Fleet
Reserve or Fleet Marine
Corps Reserve if he were
transferring to either
upon that release from
active duty.

Col 3, subtract-

Excess over 75 percent of pay
upon which computation is
based.

(1) the years of service that
may be credited to him
in computing retired pay
or retainer pay; and
(2) his years of active service after becoming entitled to retired pay or retainer pay.2

1 For a member who has been entitled, for a continuous period of at least two years, to basic pay
under the rates of basic pay in effect upon that release from active duty, compute under those rates. For
a member who has been entitled to basic pay for a continuous period of at least two years upon that
release from active duty, but who is not covered by the preceding sentence, compute under the rates of
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"(2) If any change other than the repeal of the
so-called 1 per centum add-on provision referred
to in paragraph (1) is made in the method of
computing the cost-of-living adjustment of annuities paid under chapter 83 of title 5, United States
Code, the President shall make the same change
in the cost-of-living adjustment of retired pay and
retainer pay of members and former members of
the.Armed Forces and the cost-of-living adjustment of immmin paid under the Central Intelligence Agency Act of 1964 for Certain Employees
[renamed the Central Intelligence Agency Retirement Act and classified to chapter 38, section
2001 et seq., of Title 50, see section 804(b) of
Pub.L. 102-496, set out as a note under section
2001 of Title 50]. Any change made under this

paragraph shall have the same effective date as the
effective date applicable to such change made in
annuities under chapter 83 of title 5, United States
Code.
[See main volume for text of (3)J
Legislative History
For legislative history and purpose of Pub. L.
98-94, see 1983 U. S. Code Cong, and Adm.
News, p. 1081. See, also, PubX. 98-525, 1984
U.S.Code Cong, and Adm.News, p. 4174; Pub.L.
100-180, 1987 U.S.Code Cong, and Adm.News, p.
1018; Pub.L. 100-456, 1988 U.S.Code Cong, and
Adm.News, p. 2503; Pub.L. 101-189, 1989
U.S.Code Cong, and Adm.News, p. 838.

NOTES OF DECISIONS
Change in
3.

Date of retirement eligibility
Under subsec (0 of this section, 1972 bask pay
rates (which would have been most advantageous
to army officer who initially retired in 1982) could
not be used in computing his retired pay, since he
was not army member in 1972, and thus could not
have been eligible for retirement then. 1983, 62
Op.Comp.Oen. 406.
4.

DistribvtkM between i
Divorce decree entered before case holding that
military retirement pay is legally exempt from
claims of an ex-spouse was decided, and which did
not mention husband's military retirement pay,
was final and conclusive on the issue, and there
was nothing for the trial court to modify on such

subject; under such circumstances, to allow wife
one half of husband's military retirement pay
seven years after the divorce decree because of
enactment of this chapter would not be a modification, but a new judgment MoUer v. Moller,
S.D.1984, 356 N.W.2d 909.
5. Quags in computation method
Former service member whose disability retirement pay was initially calculated as a percentage
of monthly pay of active-duty service member of
his rank had no ongoing right to have calculation
continued on that basis and Government acted
properly in adding cost of living adjustments voted by Congress to original per month amount
rather than allowing retirees to receive increases
based on changes in active-duty pay rates.
Schrader v. U.S., 1990, 20 Q . Q . 161.

§ 1402. Recomputation of retired or retainer pay to reflect later active duty of
members who first became members before September 8, 1980
(a) A member of an armed force who first became a member of a uniformed
service before September 8, 1980, and who has become entitled to retired pay or
retainer pay, and who thereafter serves on active duty (other than for training), is
entitled to recompute his retired pay or retainer pay upon his release from that duty
according to the following table.
CoL 1, t a k e -

Monthly basic pay 1 or the grade
in which he would be eligible—
(1) to retire if he were retiring upon that release
from active duty; or
(2) to transfer to the Fleet
Reserve or Fleet Marine
Corps Reserve if he were
transferring to either
upon that release from
active duty.

Col 2, multiply by—

2lA percent of the sum of—

CoL 3, subtract—

Excess over 75 percent of pay
upon which computation is
based.

(1) the years of service that
may be credited to him
in computing retired pay
or retainer pay; and
(2) his years of active service after becoming entitled to retired pay or retainer pay. 2

1 For a member who has been entitled, for a continuous period of at least two years, to basic pay
under the rates of basic pay in effect upon that release from active duty, compute under those rates. For
a member who has been entitled to basic pay for a continuous period of at least two years upon that
release from active duty, but who is not covered by the preceding sentence, compute under the rates of
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bask pay replaced by thote in effect upon that release from active duty. For any other member,
compute under the rates of basic pay under which the member*! retired pay or retainer pay was
computed when he entered on that active duty.
2 Before applying percentage factor, credit each full month of service that is in addition to the number
of full years of service creditable to the member as one-twelfth of a year and disregard any remaining
fractional part of a month.

However, an officer who was ordered to active duty (other than for training) in the
grade that he holds on the retired list under former section 6150 of this title, or
under any other law that authorized advancement on the retired list based upon a
special commendation for the performance of duty in actual combat may have his
retired pay recomputed under this subsection on the basis of the rate of basic pay
applicable to that grade upon his release from that active duty only if he has been
entitled, for a continuous period of at least three years, to basic pay at that rate. If,
upon his release from that active duty, he has been entitled to the basic pay of that
grade for a continuous period of at least three years, but he does not qualify under
the preceding sentence, he may have his retired pay recomputed under this subsection on the basis of the rate of basic pay prescribed for that grade by the rates of
basic pay replaced by those in effect upon his release from that duty.
(b) A member of an armed force who first became a member of a uniformed
service before September 8, 1980, and who has been retired other than for physical
disability, and who while on active duty incurs a physical disability of at least 30
percent for which he would otherwise be eligible for retired pay under chapter 61 of
this title, is entitled, upon his release from active duty, to retired pay under
subsection (d).
(c) A member of an armed force who first became a member of a uniformed
service before September 8, 1980, and who—
[See main volume for text of(l) to (3)]
is entitled, upon his release from active duty, to retired pay under subsection (d).
(d) A member of an armed force covered by subsection (b) or (c) may elect to
receive either (1) the retired pay to which he became entitled when he retired,
increased by any applicable adjustments in that pay under section 1401a of this title
after he initially became entitled to that pay, or (2) retired pay computed according to
the following table.
Column 1

Column 2

Column 3

Column 4

Take

Multiply by

Add

Subtract

Highest monthly basic pay that
member received while on active duty after retirement or
after date when his name was
placed on temporary disability retired list, as the case may

As member elects—
(1) 2lA% of years of service
credited under section 1208
of this title; 1 or
(2) the highest percentage
of disability attained while on
active duty after retirement
or after the date when his
name was placed on temporary disability retired list, as
the case may be.l

be.

Add amount Excess
over
necessary to
75% of pay
increase produpon which
uct of colcomputation
umns 1 and 2
is based
to 50% of pay
upon which
computation
is based, if
member is on
temporary
disability retired list.

1 Before applying percentage factor, credit each full month of service that is in addition to the number
of full years of service creditable to the member as one-twelfth of a year and disregard any remaining
fractional part of a month.

If, while on active duty after retirement or after his name was placed on the
temporary disability retired list, a member covered by this subsection was promoted
to a higher grade in which he served satisfactorily, as determined by the Secretary
concerned, he is entitled to retired pay based on the monthly basic pay to which he
would be entitled if he were on active duty in that higher grade.
[See main volume for text of(e)J
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3(fXD In the case of a member who is entitled to recompute retired pay under this
section upon release from active duty served after retiring under section 3914 or
8914 of this title, the member's retired pay as recomputed under another provision of
this section shall be increased by 10 percent of the amount so recomputed if the
member has been credited by the Secretary concerned with extraordinary heroism in
the line of duty during any period of active duty service in the armed forces.

(2) The amount of the retired pay as recomputed under another provision of this
action and as increased under paragraph (1) may not exceed the amount equal to 75
percent of the monthly rate of basic pay upon which the recomputation of such
retired pay is based
(3) The determination of the Secretary concerned as to extraordinary heroism is
conclusive for all purposes.
(As amended Sept 24,1988, Pub. L. 98-94, Title IX, }§ 922(a)(3), (4), 923(aXl), (2KB), (O, 97 Stat
641, 64% July 1, 1986, Pub.L. 99-848, Title II, } 201(b)(3), Title III, { 304UX3), (bX8), 100 S t a t
694, 708; Oct 23, 1992, Pub.L. 102-484, Div. A, Title VI, ( 642(a), 106 S t a t 2424.)

HISTORICAL AND STATUTORY NOTES
^Another section 304(bX3) of Pub.L. 99-348
amended the table of sections at the beginning of
chapter 571 of this title.
190* AsMadmemt
Heading. Pub.L 99-348, § 304(bX3), inserted
M
of members who first became members before
September 8, 1980** after "active duty".
Subsec (a). Pub.L. 9*-348, § 304(aX3), struck
out "(as defined in section 1407(aX2) of this
title)" after '"uniformed service".
PubX. 99-348, § 201(bX3), struck out provision that if the amount recomputed is not a
multiple of $1, it be rounded to the next lower
multiple of $1. See section 1412 of this title.
Subsec*. (b), (c). Pub.L. 99-348, § 304(aX3),
struck out "(as defined in section 1407(aX2) of
this title)" after '"uniformed service".
Subsec (d).
Pub.L. 99-348, § 201(bX3),
struck out provision that if the amount recomputed is not a multiple of $1, it be rounded to the
next lower multiple of SI. See section 1412 of
this title
1983 Amendment
Subsec (a). Pub. L. 98-94, § 922(aX3), substituted "according to the following table. The
amount computed, if not a multiple of SI, shall be
rounded to the next lower multiple of $1." for "as
follows:".
Pub. L. 98-94, § 923(aXO, (2XB), in footnote 2
of the table, substituted "Before applying percentage factor, credit each full month of service that is
in addition to the number of full years of service
creditable to the member as one-twelfth of a year
and disregard any remaining fractional part of a
month" for "Before applying percentage factor,
credit a part of a year that is six months or more
as a whole year, and disregard a part of a year
that is less than six months".

creditable to the member at one-twelfth of a year
and disregard any remaining fractional part of a
month" for "Before applying percentage factor,
credit a part of a year that iM six months or more
as a whole year, and disregard a part of a year
that is less than six months".
E f f e c t s Date of 1992 Amendment
Section 642(c) of Pub.L. 102-484 provided that:
"No benefits shall accrue for months beginning
before the date of the enactment of this Act [Oct
23, 1992] by reason of the amendments made by
this section [amending this section and section
1402a of this title]."
Effective Date of 1983 Amendment
Amendment by section 922(aX3) and (4) of
Pub. L. 98-94 effective Oct 1, 1983, see section
922(e) of Pub. L. 98-94, set out as a note under
section 1401 of this title.
Amendment by section 923(aXl) and (2KB) and
( Q of Pub. L. 98-94 applicable with respect to (1)
the computation of retired or retainer pay of any
individual who becomes entitled to that pay after
Sept 30, 1983, and (2) the recomputation of
retired pay under section 1402, 1402a, 3992, or
8992 of this title, of any individual who after Sept
30, 1983, becomes entitled to recompute retired
pay under such section, see section 923(g) of Pub.
L. 98-94, set out as a note under section 1174 of
this title.
Recomputation of Retired Pay of Certain Retirees
Recalled between October 1,1963, and September 30, 1971, and Released from Doty Before
October 1, 1973
Pub.L. 98-525, Title VI, § 655, Oct 19, 1984,
98 Stat 2552, provided that:
"(a) Notwithstanding the second sentence of
footnote 1 of the table contained in section
1402(a) of title 10, United States Code [subsec (a)
of this section] (relating to recomputation of retired pay to reflect later active duty), in the case
of a member of the Armed Forces who—

Subsec (d). Pub. L. 98-94, § 922(aX4), substituted "according to the following table. The
amount computed, if not a multiple of SI, shall be
rounded to the next lower multiple of SI." for "as
follows:".
Pub. L. 98-94, § 923(aXD, (2XQ. in footnote 1
of the table, substituted "Before applying percentage factor, credit each full month of service that is
in addition to the number of full years of service

"(1) was voluntarily called or ordered to active duty during the period beginning on October 1, 1963, and ending on September 30, 1971;
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*X2) was at the time of such call or order
entitled to retired pay or retainer pay;
"(3) served on such active duty under such
call or order for a continuous period of at least
two years; and
"(4) was released from such active duty before October 1, 1973,
the retired or retainer pay of such member shall
be. recomputed, as provided in subsection (b),
under the rates of bask pay in effect at the time of
that release from active duty.
"(b) The retired or retainer pay of a member of
the Armed Forces described in subsection (a) shall
be the amount determined under section 1402(a)
of title 10, United States Code [subsec (a) of this
section] (as modified with respect to such member
by subsection (a)), and increased by the amount
by which the member's retired or retainer pay
would have been increased during the period begmnmf on the date of the member's release from
active duty referred to in subsection (aX4) and
ending on the day before the day on which this
section becomes effective had subsection (a) applied in the case of the member at the time of that
release from active duty.
"(c) This section shall apply only with respect
to retired pay and retainer pay payable for months
h*gwMW"g after September 30, 1984, or on or after
the date of the enactment of this Act [Oct 19,
1984], whichever is later."

Retired Pay and Retainer Par, ProtiMtkm
against Reconvention under 1963 Pay Rates;
Exceptions; Incresnenti Based on Greater of 5
Percent Increase or Reoosaamtation under 1958
Pay Rates for Members Retired Prior to Oct
1949 for Reason* Other Than Physical Disability, Members Receiving Retired Pay under Career Compensation Act of 1949 and Former
Chiefs of Staff; Additional 5 Percent Increase
for Other Retired Members; Exdnsioe front
Increase of Officers Retired under Certain ProSection 5(a) to (0 of Pub.L. 88-132 provided
that:
[See mam volume for text of (a)]
"(b) A member or former member of a uniformed service who was retired other than for
physical disability and who, in accordance with
section 511 of the Career Compensation Act of
1949 (63 Stat 829) [section 511 of Act Oct 12,
1949, set out as a note under section 580 of this
title], is entitled to retired pay or retainer pay
computed by 'method' (a) of that section usmg
rates of basic pay that were m effect before October I, 1949, is entitled—
[See main volume for text of (I) and (2)]
whichever pay is the greater.
[See mam volume for text of (c) to (f)]
Legislative History
For legislative history and purpose of Pub. L.
98-94, see 1983 U. S. Code Cong, and Adm.
News, p. 1081. See, also, Pub.L. 102-484, 1992
U.S. Code Cong, and Adm. News, p. 1636.

§ 1402a. Recomputation of retired or retainer pay to reflect later active duty of
members who first became members after September 7,1980
(a) In general—A member of an armed force—
(1) who first became a member of a uniformed service after September 7,
1980;
(2) who has become entitled to retired pay or retainer pay; and
(3) who thereafter serves on active duty (other than for training),
is entitled to recompute his retired pay or retainer pay upon release from that duty
according to the following table.
Column 1
Column 2
Take
Multiply by
Retired pay base or retainer pay base The retired pay multiplier or retainer pay
under section 1407 which he would be
multiplier prescribed in section 1409
entitled to use if—
for the sum of—
(1) he were retiring upon release
(1) the years of service that may be
from that active duty; or
credited to him in computing retired
pay or retainer pay; and
(2) he were transferring to the Fleet
(2) his years of active service after
Reserve or Fleet Marine Corps Rebecoming entitled to retired pay or reserve upon that release from active
tainer pay.
duty.
(b) New disability incurred during later active duty.—A member of an armed
force who first became a member of a uniformed service after September 7, 1980,
who has been retired other than for physical disability and who while on active duty
incurs a physical disability of at least 30 percent for which he would otherwise be
eligible for retired pay under chapter 61 of this title, is entitled, upon his release
from active duty, to retired pay under subsection (d).
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(4) The term "disposable retired pay" means the total monthly retired pay to
which a member is entitled less amounts which—
(A) are owed by that member to the United States for previous overpayments of retired pay and for recoupments required by law resulting from
entitlement to retired pay;
(B) are deducted from the retired pay of such member as a result of
forfeitures of retired pay ordered by a court-marital or as a result of a
waiver of retired pay required by law in order to receive compensation
under title 5 or title 88;
(C) in the case of a member entitled to retired pay under chapter 61 of
this title, are equal to the amount of retired pay of the member under that
chapter computed using the percentage of the member's disability on the
date when the member was retired (or the date on which the member's
name was placed on the temporary disability retired list); or
(D) are deducted because of an election under chapter 73 of this title to
provide an annuity to a spouse or former spouse to whom payment of a
portion of such member's retired pay is being made pursuant to a court
order under this section.
[(E) and (F) redesignated (C) and (D)]
(5) The term "member" includes a former member entitled to retired pay
under section 1331 of this title.
(6) The term "spouse or former spouse" means the husband or wife, or
former husband or wife, respectively, of a member who, on or before the date of
a court order, was married to that member.
(7) The term "retired pay" includes retainer pay.
(b) Effective service of process.—For the purposes of this section—
(1) service of a court order is effective if—
[See main volume for text of (A) and (B)J
(C) the court order or other documents served with the court order
identify the member concerned and include, if possible, the social security
number of such member; and
[See main volume for text of(D); (2)]
(c) Authority for court to treat retired pay as property of the member and
spouse.—O) Subject to the limitations of this section, a court may treat disposable
retired pay payable to a member for pay periods beginning after June 25, 1981,
either as property solely of the member or as property of the member and his spouse
in accordance with the law of the jurisdiction of such court A court may not treat
retired pay as property in any proceeding to divide or partition any amount of retired
pay of a member as the property of the member and the member's spouse or former
spouse if a final decree of divorce, dissolution, annulment, or legal separation
(including a court ordered, ratified, or approved property settlement incident to such
decree) affecting the member and the member's spouse or former spouse (A) was
issued before June 25,1981, and (B) did not treat (or reserve jurisdiction to treat) any
amount of retired pay of the member as property of the member and the member's
spouse or former spouse.
(2) Notwithstanding any other provision of law, this section does not create any
right, title, or interest which can be sold, assigned, transferred, or otherwise
disposed of (including by inheritance) by a spouse or former spouse. Payments by
the Secretary concerned under subsection (d) to a spouse or former spouse with
respect to a division of retired pay as the property of a member and the member's
spouse under this subsection may not be treated as amounts received as retired pay
for service in the uniformed services.
[See main volume for text of (3)]
(4) A court may not treat the disposable retired pay of a member in the manner
described in paragraph (1) unless the court has jurisdiction over the member by
reason of (A) his residence, other than because of military assignment, in the
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78-22-4. Mileage allowance for judgment debtor required
to appear.
Every judgment debtor legally required to appear before a circuit or district
court or a master to answer concerning his, her, or its property is entitled, on
a sufficient showing of need, to mileage of 15 cents per mile for each mile
actually and necessarily traveled in going only, to be paid by the judgment
creditor at whose instance the judgment debtor was required to appear, but
the judgment creditor is not required to make any payment for such mileage
until the judgment debtor has actually appeared before the court or master.
History: L. 1983, ch. 159, § 1.

CHAPTER 22a
FOREIGN JUDGMENT ACT
Section
78-22a-l.
78-22a-2.
78-22a-3.
78-22a-4.

Short title.
Definition — Filing and status of
foreign judgments.
Notice of filing.
Stay.

78-22a-l.

Section
78-22a-5.
78-22a-6.
78-22a-7.
78-22a-8.

Lien.
Optional procedure.
Fees.
Uniformity of interpretation.

Short title.

This chapter shall be known and may be cited as the "Utah Foreign Judgment Act."
History: C. 1953, 78-22a-l, enacted by L.
1983, ch. 169, § 1.

78-22a-2. Definition — Filing and status of foreign judgments.
(1) As used in this chapter, "foreign judgment" means any judgment, decree, or order of a court of the United States or of any other court whose acts
are entitled to full faith and credit in this state.
(2) A copy of a foreign judgment authenticated in accordance with an appropriate act of Congress or an appropriate act of Utah may be filed with the
clerk of any district court in Utah. The clerk of the district court shall treat
the foreign judgment in all respects as a judgment of a district court of Utah.
(3) A foreign judgment filed under this chapter has the same effect and is
subject to the same procedures, defenses, enforcement, satisfaction, and proceedings for reopening, vacating, setting aside, or staying as a judgment of a
district court of this state.
History: C. 1953, 78-22a-2, enacted by L.
1983, ch. 169, § 1; 1991, ch. 169, § 1.
Amendment Notes. — The 1991 amendment, effective April 29, 1991, substituted
"clerk" for "county clerk" and "district court"

for "county" in the first sentence in Subsection
(2), added the Subsection (3) designation, inserted "foreign" before judgment" in Subsection (3), and made stylistic changes in Subsections (1) and (3).
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creates a new Utah judgment which is governed bv the Utah statute of limitations. Pan
Energy v. Martin, 813 P.2d 1142 (Utah 1991).

ANALYSIS

Dormant judgment.
Limitation of actions.
Setting aside foreign judgments.
Cited.
Dormant judgment.
If a foreign judgment is filed in Utah and
subsequently becomes dormant in the state of
rendition, its enforceability in this state is not
affected. Pan Energy v. Martin, 813 P.2d 1142
(Utah 1991)
Limitation of actions.
At least for purposes of enforcement, the filing of a foreign judgment under Subsection (2)

Setting aside foreign judgments.
Neither the Utah Foreign Judgment Act
(th
n o r R u l 60 b)(1)
f chW
f <
' "JLCX
perm i t s a court to
f t aside a foreign default judgu
ment because
of alleged inadvertence, mistake,
or
neglect absent a showing of fraud or the lack
of jurisdiction or due process in the rendering
state D a t a M
&- S v s - v- E D P C o r P-> 7 0 9 R 2 d
377 (Utah 1985).
Cited in Bradford v. Nagle, 763 P.2d 791
(Utah 1988).

COLLATERAL REFERENCES
A.L.R. — Judgment subject to appeal as entitled to full faith and credit, 2 A.L.R.3d 1384.

78-22a-3. Notice of filing.
(1) The judgment creditor or attorney for the creditor, at the time of filing a
foreign judgment, shall file an affidavit with the clerk of the district court
stating the last known post-office address of the judgment debtor and the
judgment creditor.
(2) Upon the filing of a foreign judgment and affidavit, the clerk of the
district court shall notify the judgment debtor that the judgment has been
filed. Notice shall be sent to the address stated in the affidavit. The clerk shall
record the date the notice is mailed in the register of actions. The notice shall
include the name and post-office address of the judgment creditor and the
name and address of the judgment creditor's attorney, if any.
(3) No execution or other process for the enforcement of a foreign judgment
filed under this chapter may issue until 30 days after the judgment is filed.
History: C. 1953, 78-22a-3, enacted by L.
1983, ch. 169, § 1; L. 1984, ch. 36, 8 1; 1986,
ch. 172, § 1.

78-22a-4. Stay.
(1) If an appeal from a foreign judgment is pending, the time for appeal has
not expired, or a stay of execution has been granted, the court, upon proof that
the judgment debtor has furnished security for satisfaction of the judgment in
the state in which the judgment was rendered shall stay enforcement of the
judgment until the appeal is concluded, the time for appeal expires, or until
the stay of execution expires or is vacated.
(2) If the foreign judgment debtor, upon motion, shows the district court
any ground upon which enforcement of a judgment of a district court of this
state would be stayed, the court shall stay enforcement of the foreign judgment upon the posting of security in the kind and amount required to stay
enforcement of a domestic judgment.
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History: C. 1953, 78-22a-4, enacted by L.
1983, ch~ 169, § 1.

78-22a-5. Lien.
(1) A foreign judgment filed under this chapter becomes a lien as provided
in Section 78-22-1 if a stay of execution has not been granted.
(2) If the requirements of this chapter are satisfied, the foreign judgment
becomes a lien upon the judgment debtor's property on the date it is docketed.
History: C. 1953, 78-22a-5, enacted by L.
1983, ch. 169, § 1; L. 1984, ch. 36, § 2; 1986,
ch. 172, § 2.

78-22a-6. Optional procedure.
This chapter shall not be construed to impair a judgment creditor's right to
bring an action in this state to enforce such creditor's judgment.
History: C. 1953, 78-22a-6, enacted by L.
1983, ch. 169, § 1.

78-22a-7.

Fees.

Fees for docketing, transcription, and other enforcement proceedings with
respect to foreign judgments shall be as provided in Sections 78-3-16.5, 21-2-3,
and 21-2-4.
History: C. 1953, 78-22a-7, enacted by L.
1983, ch. 169, § 1; 1990, ch. 128, § 12.
Amendment Notes. — The 1990 amend-

ment, effective July 1, 1990, substituted
"78-3-16.5" for "21-2-2."

78-22a-8. Uniformity of interpretation.
This chapter shall be construed to effectuate the general purpose to make
uniform the law of those states which enact it.
History: C. 1953, 78-22a-8, enacted by L.
1983, ch. 169, § 1.

CHAPTER 22b
UNIFORM FOREIGN-MONEY CLAIMS
ACT
Section
78-22b-101.
78-22b-102.
78-22b-103.
78-22b-104.
78-22b-105.

Short title.
Definitions.
Scope.
Variation by agreement.
Determining the money of the
claim.

Section
78-22b-106.
78-22b-107.
78-22b-108.
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Determining the amount of the
money of certain contract
claims.
Asserting and defending a foreign-money claim.
Judgments and awards on for-

